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Ancient Standards for Modern Judges 


I have sought out two judges, perfect in speech, excellent in char- 
acter, skilled in penetrating the innermost thoughts of men, and 
acquainted with the procedure of the palace and the laws of the 
court.—HArMHAB, KING oF Ecypt, 1100 B.c. 


AMONG THE RELICS of legal lore assembled by Dean Wigmore in his Panorama 
of the World’s Legal Systems is the ancient Egyptian “Edict for Judges” from 
which the above sentence is quoted. As a standard for selection of judges, it can 
hardly be improved upon even after three thousand years. Analyzed and reworded, 
its requirements for a judge are these: 


1. General education. “Perfect in speech” refers not to legal learning, but to 
pre-legal and extra-legal education, especially along literary lines. 


2. Character. This is desirable everywhere, but utterly essential in judicial 
office. Justice, says our dictionary, is “the principle or practice of dealing up- 
rightly and equitably with others; rectitude; integrity.” 


3. Knowledge and understanding of human nature. It was this ability to pene- 
trate the innermost thoughts that enabled King Solomon, another ancient judge, to 
render his famous judgment awarding a baby to the woman who was willing to 
give it up rather than have it killed and divided between the two claimants. 


4. Knowledge of legal procedure, and, 


5. Knowledge of substantive law. There are those who argue that only the 
other qualifications are important, and that the judge can pick up his law from 
the briefs or from his law clerks. Granting that a judgment by an honest man 
unlearned in the law would be preferable to one from a rogue with legal training, 
it is still true, as it was thirty centuries ago, that the bench deserves and should 
have the finest legal minds that the bar affords. The judicial system that does not 
get them should be overhauled with that object in view. 
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The National Tragedy of Divorce 


Until they are satisfied that no inadequacy of law or defect of judicial 
machinery is contributing to the vast aggregate of heartache and human misery 
represented by a half-million broken homes a year, the bench and bar of Ameri- 
ca, national, state and local, and all others interested in the efficient administra- 
tion of justice, should not cease to scrutinize their statutes and judicial processes 


with that end in view. 


THEY MET at a dance. He was leaving for 
overseas service in a few days. The orchestra 
played “Girl in My Arms.” They had a few 
drinks, slipped out, found their way to an 
“Open All Night” justice of the peace, paid the 
necessary fees, and were married. A week later 
he left for Europe. They scarcely knew each 
other. A few attempts at letters were highly 
unsuccessful. Both regretted the marriage, she 
even in spite of the wage allowance. They dis- 
cussed the possibility of a divorce. Then the 
letters stopped. 

The “he” and “she” refer to no particular 
youngsters during the recent war, nor is the 
narrative an account of any particular romance 
and its end. It is simply a glimpse of one 
highlight of the general picture that has oc- 
casioned a growing number of headlines like 
the following in the general] and legal news of 
recent weeks and months: 

“Statistics Indicate Tremendous Increase in 
Number of Divorces.” 

“Divorce Totals May Soon Equal Marriage 
Rate.” 

“New Measures to Control Divorce Are Con- 
sidered by Legislature.” 

“Strict Policy on Divorces Is Instituted.” 

“Bar Offers Plan to Curb Rising Tide of 
Divorce.” 

“Counsel to Aid in Trial of Divorce Cases 
Asked.” 

“Bar Committee Report Bares Divorce 
‘Mill’.”’ 


WHAT ARE THE FACTS? 


The facts as to the extent of the “divorce 
evil” today may be seen at a glance in the ac- 
companying table and chart, compiled from 
figures published in the 1947 World Almanac. 
Not just since the start of the last war, but 
ever since 1887, when the Census Bureau first 
began keeping marriage and divorce sta- 


tistics, and probably before that, divorces 
have been on an uninterrupted increase. In 
1890 there were a half-million marriages and 
thirty-three thousand divorces—a divorce for 
every sixteen marriages. In 1945 there were 
about a million and a half marriages and a 
half-million divorces—about as many divorces 
as there were marriages in 1890, and one for 
every three marriages. The increase has been 
continuous and fairly steady for a half-cen- 





MARRIAGES AND DIVORCES IN THE 
UNITED STATES, 1890 To 1945 


Marriages Divorces 
per per 1000 
Divorces Divorce Marriages 


33,461 16.4 61 
40,387 15.0 67 
55,751 12.2 82 
67,976 11.8 85 
83,045 11.4 88 
104,298 9.7 100 
170,505 74 134 
175,449 6.8 147 
191,591 5.9 169 
218,000 6.1 164 
264,000 5.9 169 
502,000 3.2 310 


Years Marriages 


1890 542,307 
1895 598,633 
1900 685,101 
1905 . 804,016 
1910 948,166 
1915 1,007,595 
1920 1,274,476 
1925 1,188,334 
1930 1,126,856 
1935 1,327,000 
1940 1,565,000 
1945 1,618,331 





tury. It started upward during the period 
known as the “Gay Nineties,” zoomed up 
sharply during the war years between 1915 
and 1920, leveled out during the depression 
years, and skyrocketed during the last war. 

If the trend from 1940 to 1945 were to con- 
tinue unabated, divorce statistics would soar 
to dizzy heights in the next few years, as in- 
dicated by dotted line A on the chart. This 
will not happen, because the flood of divorces 
from war marriages will taper off and disap- 
pear very soon. However, in the present un- 
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settled times, there is every reason to anticipate 
that the increase in the divorce ratio, though 
somewhat abated, will go on, perhaps on the 
order of dotted line B. If, instead, it is held 
to its present level or reduced, as represented 
by lines C and D, it will be because of a 
vigorous attack on the problem by agencies 
and institutions that are interested and 
responsible. 

The reasons for the rising divorce rate are 
complex, and so, by the same token, are the 
remedies. In general it may be said that the 
long swinging curve on the chart from 1890 to 
1945 approximately portrays a steady decline 
of public conscience and morals during that 
time, and reports of law enforcement agencies 
show that there has been a steady increase in 
crime over the same period. The attitude of 
mind that has reduced the treaty in inter- 


national relations to the status of a “scrap of 
paper” has brought the marriage certificate 
to the same state of dishonor in countless in- 
dividual instances. With these and other 
aspects of the divorce problem, sociologists, the 
clergy, and others are or should be deeply 
concerned. The present discussion arises from 
the fact that the rules of divorce are matters 


‘of law and the granting of divorces is a judi- 


cial function. Until they are satisfied that no 
inadequacy of law or defect of judicial ma- 
chinery is contributing to the vast aggregate 
of heartache and human misery represented by 
a half-million broken homes a year, the bench 
and bar of America, national, state and local, 
and all others interested in the efficient ad- 
ministration of justice, should not cease to 
scrutinize their statutes and judicial processes 
with that end in view. 
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MARRIAGE LAWS 


The inquiry might well begin with marriage 
laws and procedures, since many divorces are 
but the severing of ties that never should have 
been made in the first place. Devices to reduce 
the number of ill-advised marriages include 
minimum age limits, blood tests, and a wait- 
ing period either before or after issuance of 
the license. There is some variety in the age 
limits, but the majority permit marriage at 21 
for men and 18 for women, or at 18 and 16 with 
the parents’ consent. The 1947 World Almanac 
shows fourteen states still not requiring a 
blood test of marriage applicants. The same 
volume for 1942 showed twenty-three states in 
that category, indicating that nine had enacted 
such legislation in the five-year interval. Half 
of the states, by the same authority, still have 
no waiting period, although of course the blood 
test requirement in some of them must serve 
that purpose to some extent. The blood test 
and the waiting period are highly salutary 
provisions urgently needed in every state, and 
it is to be hoped that this year’s legislatures 
will substantially reduce the number of hold- 
outs in both respects. 


DIvoRcE LAWs 


The divorce laws must be scrutinized with 
the objective of striking a balance between two 
opposing or reciprocal objectives. On the one 
hand, lax divorce laws permit the dissolution 
of the marriage relation when to do so is harm- 
ful or even disastrous to the parties, their 
children, and the social order, and they en- 
courage the contracting of foolish marriages 
that have little prospect of enduring by offering 
a way out if the going gets tough. Marriage 
is intended to be’and should be a permanent, 
lifetime relationship, and the law should never 
be permitted to serve as an instrument to make 
it anything less than that. That viewpoint, in- 
deed, has heretofore prevailed to such an extent 
that great churches have forbidden divorce 
among their members entirely, and in at least 
one state today there is a constitutional man- 
date against the granting of divorces under 
any circumstances. It can be hell on earth, 
however, to be compelled to live with some 
people for the rest of one’s life, regardless of 
the circumstances under which the relationship 
may first have been entered into, and as the 
bankruptcy laws have appealed to the general 
conscience of mankind to relieve people under 
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certain circumstances from the hopeless burden 
of a crushing debt, so, whether rightly or 
wrongly, most governments have sanctioned 
the dissolution of marriages to free people 
under certain circumstances from the torment 
of a married life that is worse than death. The 
objective of divorce laws should be to accom- 
plish the latter purpose where necessary with 
as little damage as possible to the general con- 
cept of marriage as a permanent union. 

To prevent discontented spouses who can 
afford it from shopping around from court to 
court in the hope of finding a favorable one, 
divorce jurisdiction is limited to the courts of 
the family home or domicile, and a certain 
minimum length of residence there is essential 
to proof of domicile. Thirty-two states have 
set the minimum residence for divorce jurisdic- 
tion at one year. Above that are Massachusetts 
(five years), Connecticut (three years), and 
Delaware, Louisiana, New Jersey, Rhode Island 
and Tennessee (two years). On the other 
hand, North Carolina and Utah require only 
six months, Arkansas and Florida three 
months, Wyoming two months, and Idaho and 
Nevada six weeks. A minimum of less than one 
year opens the door to establishment of an 
ostensible domicile which is in fact a mere 
temporary residence solely for the purpose of 
obtaining divorce jurisdiction, and flagrant 
abuses have arisen in more than one of the 
latter group of states. While a five-year limit 
might be criticized as too severe, there is no 
legitimate reason for having the minimum 
lower than one year in any state, and where it 
is lower it should be raised at least that high. 

A discussion of the various grounds for 
divorce would be out of place here, except to 
remark that their number should be kept at a 
minimum. Adultery, the Biblical ground for 
divorce, is recognized everywhere that divorces 
are granted. Other grounds recognized for 
either divorce or annulment in half or more of 
the states are desertion or abandonment, ex- 
treme cruelty, felony or imprisonment, drunk- 
enness, impotency, insanity, and neglect or non- 
support. Many others are to be found here and 
there, including venereal disease, epilepsy, 
violent temper, vagrancy and incompatibility. 
Unpleasant though it may be for incompatible 
people to live together, compatibility is a mat- 
ter to be inquired into during the period of 
courtship prior to marriage, and to grant 
divorces on such grounds is to value the mar- 
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riage tie very lightly indeed, and to invite 
others to so regard it. 

In Cuba and certain other foreign countries 
it is possible for marriages to be dissolved by 
mutual consent of the parties, but the strong 
interest of society as a whole in the preserva- 
tion of the home has made it a universal rule 
in this country that divorce may not be granted 
by agreement of the parties unless legal 
grounds for divorce exist. Attempts to contrive 
legal grounds where none in fact exist are often 
ingenious, and in some states it is specifically 
provided that even adultery will not suffice if it 
appears that it was engaged in for the purpose 
of giving the other party grounds for divorce. 
It is the responsibility of the court to see that 
the law is complied with in this respect, even 
though the divorce suit be uncontested or the 
contesting party joins in the deception. Like- 
wise on the shoulders of the court is the duty 
of seeing that divorces are not decreed in cases 
where a reconciliation is possible, and this is a 
responsibility that has not always been taken 
as seriously as it should have been. 


IN THE STATE LEGISLATURES 


The headlines previously quoted are evidence 
that legislatures, courts and lawyers from coast 
to coast are aware of the situation and at work 
to remedy it so far as improvement of laws and 
legal procedures can do so. The remainder of 
this article will consist of a description of such 
of these activities as have come to our atten- 
tion, through CCNS dispatches and otherwise, 
first in the legislatures, then on the part of the 
bench and bar, and, finally, an outstanding ex- 
ample of constructive work by one local bar 
committee. 

Alabama—Efforts will be made to strengthen 
the residence requirement, thought to have 
been weakened by 1945 legislation. 

Arkansas—A bill has passed both houses 
making divorce possible in cases of judicially- 
declared insanity without requiring three years 
in an asylum as under present law. 

California—One bill would re-enact a law 
repealed in 1943 requiring a 72-hour waiting 
period before issuance of license. Another 
would abolish interlocutory decrees, but estab- 
lish a minimum of six months elapsed time 
between filing suit and granting of decree. 

Georgia—See text. 

Iowa—A pending bill would add insanity and 
incompatibility to the list of divorce grounds. 
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Michigan—Legislation is pending to extend 
the minimum residence from one to two years, 
and to establish a six-months “cooling off” 
period. 

Maine—A proposed statute would establish 
a one-year waiting period before remarriage. 

New Hampshire—Two bills are under con- 
sideration, one to establish a waiting period 
of one year before divorce decrees are made 
final, and the other to require increased ef- 
forts at reconciliation as part of the divorce 
court procedure. 

North Carolina—One bill proposes to add 
felony by the defendant to the small list of 
North Carolina divorce grounds, and another 
one has been introduced to prevent prosecution 
for bigamy of persons in the situation of the 
principals in the recent noted Williams case. 

Nevada—Incompatibility has been proposed 
as another ground for divorce. 

South Carolina—The state constitution now 
prohibits the granting of divorces, and steps 
are under way to secure adoption of an amend- 
ment to permit passage of divorce legislation. 

Rhode Island—Bills introduced would estab- 
lish a two-year waiting period for remarriage 
and would restrict the giving of written 
testimony by principals and other witnesses 
without appearance in court. The governor 
emphasized the need of divorce legislation in 
his inaugural message. 

Tennessee—Two bills recommended by the 
judicial council propose an interval of six 
months before issuance of final decree, and an 
interval of thirty days between notice to de- 
fendant and trial of divorce cases. 

Wisconsin—Non-support cases would be 
curbed by a bill proposing to require divorced 
men who have minor children to support to 
secure court permission before remarriage. 


THE BENCH AND BAR 


A committee of the Minnesota State Bar As- 
sociation has drafted for submission to the 
legislature a bill proposing to change the 
present procedure whereunder six months must 
elapse between divorce and remarriage to a six 
months wait before the decree becomes final, 
with the provision that in all instances the 
entire case must be reviewed by the parties 
and the court at the conclusion of that period. 

“The remarriage restriction in this state is 
often scoffed at and circumvented,” explained 
F. Gordon Wright, chairman of the committee. 
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“Putting the same length wait before the final 
divorce instead of after it, and reviewing each 
case again before the final breakup of the mar- 
riage, should give the parties involved more 
opportunities to think things through.” 

Prevention of collusive divorces is the ob- 
ject of an Iowa State Bar Association com- 
mittee headed by Judge Milton J. Glenn. Point- 
ing out the large number of uncontested 
divorce cases in last year’s 100 per cent in- 
crease in Dubuque, the judge observed that 
many of such cases are undoubtedly collusive, 
but with no contest and no cross examination 
of witnesses the court is virtually powerless to 
detect or prevent such practices. The com- 
mittee’s proposal is for appointment by the 
court of special counsel to appear in all un- 
contested divorce cases to represent the public 
interest in those cases, and specifically to as- 
sist the court in detecting perjury and col- 
lusion, as well as deciding what disposition to 
make of minor children. 

Chancellor A. Dayton Oliphant, in a recent 
address before the Passaic County Bar As- 
sociation of New Jersey, deplored the mount- 
ing divorce rate in New Jersey, which he 
declared was above the national average, and 
pledged that in his court all legal requirements 
would be strictly complied with before decrees 
are granted hereafter. 


RECONCILIATION IN DETROIT 


In the neglected field of reconciliation, the 
Circuit Court of Wayne County (Detroit), 
Michigan, has given an impressive display of 
what can be done. During the twenty-year 
period ending in 1943, there were filed in that 
court 166,872 divorce bills. During the same 
period of time, 108,483 divorce decrees were 
entered. The difference of 58,439, approximate- 
ly 35 per cent, were dismissals, for a variety of 
reasons but mainly reconciliations accomplished 
through the Friend of the Court, an agency 
described in detail in an article in this JOURNAL 
a year ago this month. 

Rule 25 of the Circuit Court reads as fol- 
lows: 


“In every divorce and separate maintenance 
case where there has been personal service or 
an appearance entered, the Friend of the Court 
shall undertake to bring about a reconciliation 
between the parties. No such case, whether 
contested or uncontested, shall be set for trial 
or hearing until such effort at reconciliation 
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has been made and a report filed by the Friend 
of the Court showing the result of such effort. 
To carry out the purposes of this rule, the 
Friend of the Court is empowered to institute 
a division of his department to be known as 
the Reconciliation Division.” 

In the article just mentioned, Edward Pokor- 
ny, head of that department, remarked: 

“Our department effects hundreds of recon- 
ciliations in the course of a year. Trivial 
reasons may have caused the separation. Our 
investigators ascertain the facts. We urge the 
parties to talk freely and frequently in the 
presence of each other. This may result in 
readjustment of unfriendly attitudes. We use 
psychology in our efforts to bring the parties 
to a better and friendlier attitude. In cases 
where there are minor children we stress the 
use of pictures depicting the suffering of 
children of divorced or quarreling parents.” 

The entire “Friend of the Court” program, 
as developed in Detroit and along somewhat 
different lines in other cities, might, if copied 
widely throughout the country, prove to be 
more effective than any other single expedient 
in combating the rising divorce rate. Extra 
copies of the April, 1946, issue of the JOURNAL, 
containing Mr. Pokorny’s article, may be had 
without charge upon request. 


DIVORCE HEADLINES IN CHATTANOOGA 


All of the foregoing might not inappropriate- 
ly be looked upon as introductory to the re- 
mainder of this article, which is an account 
of a most remarkable public service undertaken 
and carried to a highly succcessful conclusion 
by a committee of the Chattanooga Bar Asso- 
ciation, Chattanooga, Tennessee. 

Citizens of Chattanooga began to be alarmed 
about a year ago when statistics compiled for 
1945 showed about five divorces for every mar- 
riage, a ratio about fifteen times the national 
average. The discrepancy may be seen more 
clearly by observing that for every hundred 
marriages across the nation there were about 
thirty-one divorces, while for every hundred 
marriages in Chattanooga there were nearly 
five hundred divorces. Vaughn Smartt, alert 
Chattanooga Times reporter, publicized these 
figures and began to uncover some of the con- 
ditions responsible for them. As a result of his 
disclosures, the Honorable Gus A. Wood, presi- 
dent of the Chattanooga Bar Association, ap- 
pointed a special committee to investigate the 
particular charges published in that newspaper, 
some of which reflected most unfavorably on 
the courts and the bar, and to explore thorough- 
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ly the entire divorce situation in Hamilton 
County. 


CHATTANOOGA BAR ASSOCIATION COMMITTEE 


The committee, composed of Clarence Kol- 
wyck, its chairman, Harry Weill, William F. 
Clark, William G. Brown and John J. Lively, 
Jr., took the assignment seriously and did a 
prodigious piece of work. With the assistance 
of a score of other lawyers, the committee ex- 
amined the record of every divorce case in the 
county during 1945. It was found that of 
3,472 cases in the circuit court (exclusive of 
compensation cases), 2,906 were divorce cases. 
One thousand of those, selected at random, 
were subjected to detailed examination. Months 
of tedious toil went into that study, so that 
Kolwyck estimated that it would have taken 
one man nearly two years of full time work to 
do it alone. The committee’s report, published 
in full in the Chattanooga Times, and occupy- 
ing four full pages of newsprint, made the 
following disclosures: 

1. Of the two judges normally hearing 
divorce cases in that court, 985 were heard by 
the first and 15 by the second. Although ex- 
pressly denying any reflection on the honor or 
motives of the first judge, the committee found 
inexcusable laxity in his handling of divorce 
cases, including failure to examine the records 
to see that the most elementary jurisdictional 
requirements had been met, the hearing of 
divorce cases in chambers, often during a recess 
in a court room trial, and the grinding out of 
divorces with such dispatch (twelve in seven- 
teen minutes on one occasion) that the com- 
mittee declared the term “divorce mill” proper- 
ly applicable to his court. No irregularities of 
any kind were found in the cases handled by 
the other judge. 

2. Two attorneys were found to have ob- 
tained numerous divorces from service men 
in disregard of procedures provided for by 
the Soldiers’ and Sailors’ Civil Relief Act and 
with no notice to them of any kind. The two 
attorneys had alternated as plaintiff’s attorney 
and as defendant’s attorney ad litem, with no 
effort whatever to protect defendant’s in- 
terests. Other attorneys were found guilty of 
many irregularities, some of which were 
blamed on the court because of its own care- 
lessness. The two leading offenders devoted 
diligent effort, at the instance of the committee, 
to clearing up the records of numerous cases 
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they had handled, and agreed to a voluntary 
retirement from practice for two years. 

3. It was revealed that although thousands 
of divorces were issued in Chattanooga in 
1945, only 426 marriage licenses were issued 
there during the same time, and it was 
estimated that 5,000 couples from the com- 
munity had been married in various Gretna 
Greens across the Georgia state line. This was 
due, the committee found, to three “jokers” in 
the Georgia marriage laws: 

a. The provision that in case of “emergen- 
cy,” to be determined on the spot, the normal 
requirement of five days’ wait for issuance of 
a marriage license may be waived. 

b. The provision that marriage licenses may 
be issued by a designated official “or his clerk.” 
“Marrying justices” have been appointed 
clerks and supplied with large supplies of 
blank licenses for use in “gin marriages.” 

c. The incentive for enforcing adherence to 
the law is destroyed by the provisions for dis- 
position of the bond forfeiture money. 


RECOMMENDATIONS AND RESULTS 


In addition to securing the withdrawal from 
practice of the two attorneys mentioned, the 
committee recommended action to secure re- 
form of the Georgia marriage laws; appoint- 
ment of a divorce proctor in the county; em- 
powering a juvenile judge to hear divorce 
cases; adoption of uniform procedures by the 
judges handling divorce cases in that city; 
discontinuance of the practice of hearing 
divorce cases in chambers; a more even dis- 
tribution of the load of divorce cases between 
the judges; a thirty-day waiting period be- 
tween joinder of issue and decree; adoption of 
a rule that preparation of answer by petition- 
er’s attorney be considered prima facie 
evidence of collusion; and appointment of a 
permanent committee of both lawyers and lay- 
men to make a continuing study of the divorce 
situation and follow-up of those recommenda- 
tions. 

Subsequent results of the committee’s work 
were summarized in a letter received from 
Chairman Kolwyck a few weeks ago. The cen- 
tral council of the Tennessee Bar Association 
commended the Chattanooga committee for its 
splendid service not only to the local communi- 
ty but to the state bar and the public in gen- 
eral, ordered the report sent to all Tennessee 
judges, along with a recommendation that all 
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judges voluntarily adopt the thirty-day waiting 
period at once, and contacted the Bar Asso- 
ciation of Georgia to secure that organization’s 
co-operation in correcting the defects in 
Georgia’s marriage laws. 

The Georgia Bar Association promptly ap- 
pointed a committee consisting of Judge David 
S. Atkinson of Chatham, Judge Bond Almand 
of Atlanta, Judge Henry West of Athens and 
Charles Gowen of Brunswick, which has un- 
dertaken to draft remedial legislation for 
presentation to this year’s legislature and has 
secured powerful support from leading Georgia 
newspapers and various religious groups of 
that state. 


BAR PUBLIC RELATIONS AT ITS BEST 


For its interest not only in connection with 
its subject-matter but as a notable example of 
bar public relations at its best, we conclude 
with the following excerpt from an editorial in 
the Chattanooga Times that accompanied the 
text of the report: 

“The Chattanooga Times prints in full today 
a monumental report by a special committee 
of the Chattanooga Bar Association blasting 
this community’s disgraceful divorce racket, 
analyzing every phase of the evil, sharply 
criticizing the judge whose casual generosity 
in breaking marriages has been largely respon- 


[ Vor. 30 


sible for Chattanooga rivaling Reno, Florida 
and Mexico in divorces, exposing a slothful at- 
titude of the bar in general, and announcing 
the voluntary two-year retirement from prac- 
tice of two lawyers who specialized in getting 
quick divorces for wives of soldiers who were 
risking their lives on the battlefronts. 

“The special committee, headed by Mr. 
Clarence Kolwyck, suggests immediate re- 
forms. 

“The report of this committee is of national 
importance. Divorce is a national problem, in- 
creasing in such alarming numbers as to con- 
tribute to the breaking up of homes through- 
out this country and forming a chief cause of 
social disintegration and juvenile delinquency. 

“This newspaper cannot find sufficient words 
to praise the complete devotion to public serv- 
ice implicit in every one of the eighty-four 
typewritten pages of this outstanding report. 
It could easily have been a perfunctory report, 
gotten up in a few committee meetings, slur- 
ring the evils and avoiding hurting anybody’s 
feelings. Instead, it is a model of painstaking 
research involving nine months and an 
estimated 2,500 man-hours of work by the law- 
yers who formed the committee. It is a cour- 
ageous facing of facts and a complete exposure 
of evil such as we cannot recall ever having 
been equaled by any investigating committee 
of the Tennessee bar. 

“This newspaper extends its congratulations 
to the bar association and to Mr. Kolwyck and 
his associates.” 





The Minnesota Plan for Expert Medical Testimony 


T. I. MCKNIGHT 


THE MINNESOTA PLAN for the correction of 
abuses in expert medical testimony had its 
origin in Minnesota in 1940. It was put into 
effect in Illinois in 1946. Before outlining the 
Plan it would be well to present some back- 
ground material which influenced and caused 
its adoption. 

Before the jury system became a part of 
English jurisprudence, disputes were settled by 
battle or by ordeal. The first juries were 
neighbors, friends, or even relatives of the 
parties, the idea being they would be more 
likely to know the truth. Then we had juries 


Mr. McKnight is chairman of the Committee on 
Professional Ethics of the Chicago Bar Association. 


of experts. If, for example, the issue was 
whether an artisan had properly made a cart, 
a jury of cartmakers was called. Even at that 
early date experts disagreed and that system 
was displaced by disinterested and unbiased 
juries. 

The first judicial recognition of experts as 
witnesses I have found was given about the 
middle of the sixteenth century by Lord Jus- 
tice Saunders when he said: 


“If matters arise in our law which concern 
other sciences or faculties, we commonly ap- 
ply for the aid of that science or faculty which 
it concerns, which is an honorable and com- 
mendable thing in our law * * * *,” 
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Then the common law procedure allowed ex- 
perts selected and called by the court, who 
were supposed to give unbiased, unrehearsed, 
and scientific testimony. This became distaste- 
ful to trial advocates, who were unable to 
make any sort of prediction as to the possible 
outcome of any prospective litigation involv- 
ing scientific findings of fact. The next step 
allowed each party to employ, and to some ex- 
tent direct and influence his own expert wit- 
nesses. Today, it sometimes appears that the 
party who can first employ the best-known ex- 
pert has two strikes on his opponent. 

In our day, the alienist was the first med- 
ical expert to gain prominence. Many of us 
remember the Harry K. Thaw case, the Loeb- 
Leopold case, and others less notorious, where 
one issue of ultimate fact to be found was the 
sanity of a certain person at a certain time. 
If it was a criminal case, the question was: 
“Did he know right from wrong?” If a will 
contest: “Did he know the nature and extent 
of his property and the natural objects of his 
bounty?” Psychiatrists have always had dif- 
ficulty in adjusting their scientific findings to 
such differing definitions, with quite under- 
standable opposite and honest conclusions. 


THE AUTOMOBILE INJURY CASE 


The turn of the century brought forth an en- 
tirely different medical witness. With the ad- 
vent of the motor vehicle and our change to 
an industrial nation, most of the time of all 
our courts is now consumed in finding what 
effect a certain accident had upon the head, 
the back, or the toe of the victim, and his 
ability to walk forty miles without tiring. Al- 
most half of the millions of words being si- 
phoned into the ears of bewildered jurors every 
court day in this country are technical terms 
coming from so-called medical experts, and from 
trial lawyers, who, to impress the jury with 
their erudition, describe a certain common ail- 
ment as gastralgia instead of stomach-ache. 

At a joint meeting a year ago attended by 
hundreds of lawyers and physicians at the Chi- 
cago Bar Association rooms to consider the 
Minnesota Plan, Erwin Roemer, First Vice 
President of the Association and sponsor of 
the Plan there, gave some actual trial experi- 
ences which will illustrate the evils, some of 
which can and will now be cured. 

Outside the courtroom two medical .witnesses 
were examining X-rays of a supposed fracture 
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about which they were to testify. Pointing to 
a definite line indicating a fracture, one of 
them asked the other what he was going to do 
about that. “Oh,” said the other, “I’m going 
to say that is just an ordinary developmental 
defect.” And the two of them so testified. 

In another case, a well-known Chicago law- 
yer was defending a claim that plaintiff was 
required to work in a dusty atmosphere and 
thereby had contracted pneumoconiosis. Plain- 
tiffs medical witness testified plaintiff had this 
disease. His lawyer knew defendant’s doctor 
had taken X-rays of plaintiff. While his wit- 
ness was on the stand he saw some large 
X-ray pictures on the table in front of de- 
fendant’s lawyer. He grabbed them, saw they 
were chest pictures, and with a great flourish 
handed them to his medical expert. The doctor 
examined them with a great show of interest 
and care, then said, “Yes, sir! These pictures 
show an advanced case of pneumoconiosis.” As 
a matter of fact, defendant’s lawyer had broken 
a rib and these were his own chest pictures 
he had picked up on his way to court. 

In another case, plaintiff claimed an injury 
caused her to suffer from St. Vitus dance. 
The defendant’s medical witness, in order to 
demonstrate that attacks could be faked, put 
on a very realistic simulated attack. He said 
he had devoted his life to the study of St. 
Vitus dance. After the jury brought in a large 
verdict for the plaintiff, the trial judge talked 
to one of the jurors and asked how they could 
find for the plaintiff in view of the doctor’s 
demonstration. “Why,” the juror said, “we 
paid no attention to the doctor. Last week 
in another case he swore he had spent his 
whole life in the study of X-ray.” 

Judges and trial lawyers could add many 
similar occurrences. You are familiar with 
statutes in some states, like Massachusetts, 
where in the event mental capacity becomes 
an issue, a state board makes an ex- 
amination of and report on the suspect. This 
procedure, however, does not touch the prob- 
lem of medical testimony in personal injury 
cases. Attempts in some states to enact laws 
on the subject have been unsuccessful, due 
mainly, perhaps, to the fact that there are too 
many lawyers of the wrong kind in our legis- 
latures. 

Having in mind the present situation which 
reflects great discredit upon two great and 
honorable professions, the Minnesota State 
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Medica] Association, in co-operation with the 
Minnesota State Bar Association, put into effect 
their plan. 


MECHANICS OF THE PLAN 


What is the Minnesota Plan, and how does 
it operate? 

In any proceeding where medical men testify 
as experts and where the judge or hearing 
official, or trial attorney, or another medical 
man has reason to believe any expert medical 
witness has testified falsely or was so clearly 
wrong as to indicate incompetence, the judge, 
lawyer, or doctor writes a letter to the Medical 
Society, giving the name of the witness, the 
title and venue of the case, and the date tried. 
The name of the party reporting is kept con- 
fidential and entirely deleted from the files. 
The Medica] Society’s committee, composed of 
four experts in different fields, procures at its 
own expense, with the co-operation of the Bar 
Association, a complete transcript of all the 
testimony and other evidence in the case, which 
the committee studies. It may call in other 
members of the Society who are experts in that 
particular field for consultation and advice. 

After careful study the committee may take 
action in one of three ways. First, it 
may decide the witness was qualified and his 
conclusion justified by the facts, in which 
event the party making the report is so notified. 
Secondly, it may decide the witness is subject 
to censure or warning, or both, in which event 
he is called before the committee or visited by 
a member. Thirdly, it may file a complaint 
with the State Board for trial and recommend 
the suspension or revocation of the physician’s 
license. 

One of the most important parts of the Plan 
applies to lawyers. The trial judge, oppos- 
ing counsel, or a physician participating in the 
case will write a similar letter to the Bar 
Association if there is reason to believe the 
attorney using such testimony did so with 
knowledge of its falsity or of the lack of 
qualification of the witness. The proper com- 
mittee of the Bar Association will then in- 
vestigate the matter and take appropriate ac- 
tion against the attorney. 

Thus, it can be seen that the success of the 
Plan depends upon co-operation among the 
judges, the trial attorneys, and the doctors. 
In fact, there is now co-operation between dis- 
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reputable lawyers and doctors. In Chicago, 
when a trial lawyer learns who his opponent 
is, he can be reasonably certain in many cases 
of the doctor who will be his witness, regard- 
less of the field of medicine involved. Statistics 
compiled by insurance companies in Chicago 
show case after case where ambulance-chasing 
lawyers send their clients to certain doctors 
who then become the expert witnesses. And 
the doctors, if consulted by the patients before 
they have retained lawyers, send them to cer- 
tain’ lawyers. Strenuous efforts to curb such 
practices have not entirely eradicated them. 
This Plan should help. 


EXPERT IN How MANY FIELDS? 


In Chicago, the Minnesota Plan has been 
somewhat supplemented. We have a Society 
of Trial Lawyers, and we are pleased to call 
ourselves reputable attorneys. Its sixty-five 
members are engaged principally in trial work. 
At the request of Dr. Oscar Hawkinson, head 
of his committee, this Society agreed that each 
member would report to the secretary the name 
of each expert medical witness in cases tried 
by that lawyer and state the field of medicine 
in which he qualified as an expert. Monthly, 
the secretary gives this information in tabu- 
lated form to Dr. Hawkinson and his commit- 
tee. They expect to obtain interesting in- 
formation in this manner. Trial lawyers and 
doctors know the doctors who testify as a 
vocation and they know their abilities. If they 
seek to qualify as experts in many fields, the 
committee, of its own motion, will take action. 
This committee has learned of one doctor who 
testified as an expert 300 times in one year. 

The success of the Plan depends further 
upon wide publicity. In Illinois, it was de- 
scribed in all bar and medical publications. A 
symposium, attended by several hundred doc- 
tors and lawyers, was conducted, at which the 
entire subject was fully presented by Dr. Hawk- 
inson and Mr. Roemer. A joint letter of the 
medical and bar association, was sent to every 
judge and hearing official (about 200), in 


Illinois; and another will be sent to each one 
newly elected or appointed. 

In this manner, the shyster doctor and shys- 
ter lawyer have been warned of the possible 
consequences of their continued malpractice. 
The doctors know they may bewilder a jury 
but they cannot fool this committee. 
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RESULTS IN MINNESOTA 


The final question is: How has the plan 
worked in Minnesota? In a letter dated Sep- 
tember 28, 1946, Dr. E. M. Hammes, of St. 
Paul, Chairman of the Expert Testimony Com- 
mittee of the Minnesota State Medical Asso- 
ciation, advised that since 1940 the commit- 
tee has made ten investigations. In four of 
them the committee found that the facts in 
the case justified the testimony of the physi- 
cian; in four cases the committee found that the 
medical witness had violated the ethics of 
the medical profession, and these offending 
physicians were visited by a member of the 
committee, with very beneficial results; and 
two of the cases were serious enough that the 
committee referred them to the State Board 
of Medical Examiners for direct action and 
discipline. The publicity given the operation 
of the Plan in Minnesota and the knowledge 
on the part of all physicians that they were 
subject to discipline if they sought to qualify 
as experts in fields not justified, or if they 
gave false testimony, have greatly improved 
conditions there to such an extent that there 
was not a single complaint made during the 
year 1945. 

Judge Hugo Hanft, senior member of the 
bench in St. Paul, has often expressed himself 
very forcibly on this subject in open court with 
the result that medical experts appearing be- 
fore him use extreme care. In an interview 
with Mr. H. G. Mackay, the Judge recalled an 
instance where a medical witness had been 
asked whether he had an opinion as to the 
cause of the plaintiff’s then very serious con- 
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dition and had answered “Yes.” The Judge 
asked him whether it was an honest opinion. 
He then gave an opinion exactly contrary to 
that which counsel expected. The next medi- 
cal witness following this one promptly said 
that he had no opinion. Without the guiding 
hand of the judge and the knowledge of the 
existence and functioning of the Medical Testi- 
mony Committee, these two medical experts 
would no doubt have testified that the plain- 
tiff’s condition was directly due to the accident 
in question. 

The Plan was adopted in Illinois in May, 
1946, almost at the close of jury trials, which 
did not start again until the middle of Sep- 
tember. Nevertheless, the Chicago Medical 
Committee now has one case which it is in- 
vestigating. If the committee finds grounds 
for censure, you may be assured that the public 
will be informed that an expert medical wit- 
ness, not naming him, has been disciplined. 

From the foregoing it may be readily seen 
that the Minnesota Plan will not cure even a 
large proportion of the disagreeable features 
often attending the production of medical tes- 
timony. I sincerely believe that it will also 
as readily appear that the adoption of this 
Plan is a step in the right direction. It can 
be adopted by the joint action of any medical 
and Bar Associations anywhere in the United 
States and does not require the enactment of 
any statute or rule of court. All that is re- 
quired is the recognition of the evil in that 
community and a sincere desire on the part of 
the leaders of the bar and of the medical pro- 
fession to do something about it. 





Companies which attempt to have their employees excused from jury service 
came in for deserved criticism from Judge MacNeille of Philadelphia the other 


day. 


“At present the judges are beseiged with pathetic stories as to why nearly all 


corporation employees should be excused,” he said. 


“That destroys the cross- 


section picture of our jury system. It comes with poor grace for these employers 
who use pressure to have their employees excused to go to noon luncheons and 
criticize the courts and the personnel in the jury box.” 

If all those who are “too busy” or “too useful” are excused from serving, juries 
will not represent the type capable of sitting in judgment on their fellow citizens. 
Employers should be willing to relieve from their daily duties employees who 
receive a summons to serve the cause of justice——Harrisburg (Pa.) Patriot 
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Justice and the Poor, in British India 


N. N. PANDIA 


THE LAST WAR and the growing facilities 
of travel and communication have brought the 
East and the West much nearer to one an- 
other. In a short while, it may be hoped, the 
East will cease to be “inscrutable” to the West. 
Among the elements strengthening this hope 
are the common social and economic problems 
with which all countries are faced, the urge 
to discover a broad-based solution of the prob- 
lems, and a system of judicial administration 
having common fundamentals throughout the 
world. One common principle of judicial ad- 
ministration universally accepted is that the at- 
tainment of justice through a court of law 
must be accessible to the poor without undue 
cost or delay. The expression “cost” includes 
court fees and lawyers’ fees. 

In India, the question of court fees arises 
in this way. Prior to the year 1795, no insti- 
tution fee was levied in the Supreme Court, 
nor under the original system of Lord Corn- 
wallis was there any fee in the courts of the 
East India Company. The State defrayed the 
expense of all the judicial establishments. In 
1795, however, an institution fee in the case 
of civil suits was first established by Bengal 
Regulation 38 of 1795, not as a source of rev- 
enue, but for the purpose of preventing vexa- 
tious litigation. By 1867, however, upon the 
introduction of the bill which subsequently be- 
came the Court Fees Act of 1870, the principle 
of levying a tax on the administration of jus- 
tice was adopted. In support of the principle, 
it was urged that Jeremy Bentham’s strongly- 
expressed opinion against judicial taxation had 
not been practically carried out even in Eng- 
land, and that large amounts were levied in 
the form of judicial taxes in aid of the pay- 
ments which the State made to its judicial 
officers. It was also thought to increase the 
public revenue, and to obviate the danger com- 
prised in under-payment of salaries of a sub- 
ordinate judiciary. 


The author is attorney at law in the High Court 
of Bombay, a notary public, and a member of the 
executive committee of the Bombay Legal Aid Society. 


THE CourT FEEs AcT 


The Court Fees Act is a fiscal enactment. 
It prescribes certain fees to be paid by suitors 
before the court can take action on their ap- 
plication. The Act prescribes an ad valorem 
scale of fees calculated on the amount sued for 
or the value of the property in respect of which 
relief is asked for, with a maximum fee leviable. 
The ad valorem fee has to be paid at the time 
of the institution of an action or making of 
application. In regard to Chartered High 
Courts, such as the High Courts of Bombay and 
Calcutta, however, the fees are not charged on 
ad valorem basis, but they are scattered over 
the proceedings so that a suitor in the High 
Court has not to pay any ad valorem fee at the 
time of institution, but instead has to make 
small prescribed payments in court fees with 
every step that he takes in the action. 

In either case, the law seeks to give relief 
to poor persons in the following mode. 0 33 r. 1 
of the Code of Civil Procedure defines a “pau- 
per” (not a happy expression) as a person not 
possessed of sufficient means to enable him to 
pay the fee prescribed by law for the plaint 
or defense in the action, or where no such fee 
is prescribed, when he is not entitled to prop- 
erty worth Rs.100 (about $30), other than his 
necessary wearing apparel and the subject- 
matter of the action. Any such person may 
apply to the court to be permitted to sue or 
defend as a pauper, and if the court is satis- 
fied that the applicant is a “pauper” as above 
defined; that he has not within the two months 
next before making his application disposed of 
any property fraudulently or in order to be 
able to apply for permission to sue or defend 
as a pauper; and that there appears to be a 
cause of action, the court shall allow the appli- 
cant to sue or defend as a pauper. On per- 
mission being granted, the suitor ceases to be 
liable to pay any court fee other than fees 
payable for service of process in respect of 
the proceedings. If the pauper succeeds in 


Until recently he was editor of the Bombay Law 
Journal. 
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the suit, the government has a first charge on 
the subject-matter of the suit for the amount 
of the court fee which would have been paid 
by him if he had not been permitted to sue 
as a pauper. If the pauper fails in the suit, 
the court may order him to pay the court fees 
due by him. . 

Except in the case of Chartered High Courts, 
a pauper if he wishes to be represented by a 
lawyer has to provide for the lawyer’s fee. In 
Chartered High Courts a pauper is granted 
on request the services without charge of a 
solicitor and an advocate. 


THE LEGAL AID SOCIETY 


The Bombay Legal Aid Society was formed 
in about 1923 with the object of providing legal 
aid without charge to deserving persons who 
were too poor to pay for the services of a 
lawyer. The Society considered that the limit 
of Rs.100 prescribed for admission to pauper- 
ism was, so far as the Original Side of the 
High Court of Bombay was concerned, too 
low, and that the limit ought to be raised so 
as to give relief to persons possessing fairly 
small means. The Society therefore made a peti- 
tion to the High Court for increase in the figure 
of Rs.100. The High Court complied with the 
request and altered the definition of a pauper 
so as to read as follows: 

“A person is a ‘pauper’ when he is not en- 
titled to property worth three hundred rupees 
(about $90) other than his necessary wearing 
apparel and the subject-matter of the suit.” 

That was in 1930. Since then, market prices 
of even household articles such as furniture 
have increased tremendously, with the result 
that the limit of Rs.300 is easily reached. Even 
the tools of trade of the applicant are included 
in the Rs.300. In consequence, many appli- 
cants who would have been eligible to apply 
for leave to sue or defend as a pauper if they 
had had occasion to resort to the court in 1930, 
are now debarred from taking the benefit of 
the pauper procedure. The Society considered 
that this circumstance operates as a very great 
hardship on deserving poor persons having to 
appear in court as suitors. It therefore sub- 
mitted a petition to the Chief Justice and 
judges of the High Court of Bombay to be 
pleased to amend the aforesaid rule by substi- 
tuting a higher figure in place of Rs.300. The 
Court granted the Society’s petition and in- 
creased the figure to Rs.500 (about $153). 


JUSTICE AND THE Poor, IN BritisH INDIA 191 


THE LAWYER'S FEE 


The problem of the poor person and the law- 
yer’s fee remained. The Bombay Legal Aid 
Society has been dealing with it in the follow- 
ing manner. Membership in the Society is 
available to both lawyers and laymen. Mem- 
bers of the legal profession who enroll them- 
selves as members are under a pledge to appear 
and act for legal aid clients without making any 
charge for their services. A list of the profes- 
sional members is maintained by the Society, 
and the matters of legal aid applicants are as- 
signed to the members in rotation. A member 
to whom any matter is assigned deals with it 
in the same manner as he would the matters 
of a paying client. The ultimate result of the 
proceedings is reported to the Society. 

In the event of a legal aid client succeed- 
ing in the court with costs, and the costs be- 
ing recovered, they are made over to the So- 
ciety (which is a corporate body registered 
under the Societies Registration Act), and are 
used for furthering the objects of the Society. 

The above is all remedial help. The So- 
ciety renders preventive legal assistance in 
the following manner. There are in Bombay 
social service agencies and labour welfare cen- 
tres, having functions denoted by their respec- 
tive designations. The Society works in con- 
cert with these agencies. A representative of 
the Society attends at the offices of the sev- 
eral labour welfare centres at stated hours, 
and there interviews poor persons applying for 
legal aid and gives them advice according to 
their needs without charge. In this manner, 
legal aid is brought to the doors of poor per- 
sons. 

In all these matters, care is taken to see 
that legal advice and assistance are given only 
in those cases where the applicant is appar- 
ently acting in good faith and has a legal 
cause of action or defense. A large number 
of complaints do not reach the court at all, 
but are disposed of through conciliation and 
tactful handling by the legal aid lawyers. 


PLANS FOR THE FUTURE 


In December, 1945, the Bombay Legal Aid 
Society drew the attention of the Government 
of India to the inadequacy of legal aid avail- 
able to persons of restricted means, and to 
poor litigants having a good claim too often 
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becoming victims of traffickers in litigation 
who eventually swallowed the whole or a sub- 
stantial portion of the fruits of the litigation 
if it was successful. Agreeing with these 
views, the government invited the views of 
all provincial governments and of the superior 
courts on— 

1. Whether further provision should be made 
for legal aid to persons of limited means; 

2. If so, the lines which this further pro- 
vision should take; 

8. Whether in respect of civil suits an 
appropriate course would be to amend the pro- 
visions of the Code of Civil Procedure relating 
to paupers so as to eliminate that expression 
and to extend— 

a. The scope of assistance from mere re- 
mission of court fees to the grant of legal aid 
in the shape of a cash subsidy for payment 
of process fees and fees to witnesses and to 
the assignment of suitable lawyers to be paid 
for the state in the first instance to prosecute 
or defend the suit; and 
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b. The benefit thereof to persons of less re- 
stricted means than paupers as therein defined 
and to plaintiffs as well as defendants; 

4. Whether in criminal] cases it would be 
feasible to adopt in India at any rate for all 
sessions cases provisions approximating those 
of the Poor Persons’ Defence Act of 1920; 

5. Whether any necessary legislation should 
be undertaken at the centre or in the prov- 
inces. 

The Society recognizes that a vast field of 
work is awaiting it in the directions (among 
others) of simplifying procedure (a standard 
book on procedure contains 1,700 pages of close 
print!), bringing about improvements in sub- 
stantive law, particularly where it affects the 
poor, and spreading the legal aid movement 
throughout the country. The Society has made 
notable advances in the last-mentioned direc- 
tion by popularizing the movement through the 
pages of the Bombay Law Journal and other- 
wise, and already similar legal aid centres are 
functioning in various parts of the country. 





Kansas City Lawyers’ Committee Investigates and 


Disapproves Internship Proposals 


The following report, addressed to Mr. Frank H. Terrell, president, and mem- 
bers of the Lawyers’ Association of Kansas City, was signed by Blatchford 
Downing, chairman, Kenneth I. Fligg, Bruce M. Forrester, Reece A. Gardner and 


Albert F. Hillix. 


THE UNDERSIGNED COMMITTEE appointed by 
your president September 7, 1946, “to inves- 
tigate the subject of internship for lawyers 
subsequent to their graduation from law school 
and prior to their taking up the active practice 
of law” beg to report as follows: 

Consideration of this subject was occasioned 
by an article appearing in the April, 1946, issue 
of the JOURNAL OF THE AMERICAN JUDICATURE 
Society by Judge Dale Souter of the state cir- 
cuit court at Grand Rapids, Michigan, entitled 
“Internship for Lawyers” and subsequent dis- 
cussion of the subject both pro and con appear- 
ing in the August, 1946, issue of the same pub- 
lication. 

In brief, the suggestion advocated by Judge 
Souter was to the effect that candidates for 


admission to the bar be required to spend a 
period of practical training under the super- 
vision or preceptorship of an experienced prac- 
ticing lawyer in an established law office as a 
prerequisite to being permitted to take the bar 
examinations, or at least as a prerequisite for 
final admission to practice before the bar. In 
large part, support for the proposal is based 
on a claimed analogy to the internship for doc- 
tors required in the medical profession to be 
served in hospitals before final authorization or 
license for a doctor to practice in the medical 
profession. A possible variation of the system 
is to require, in effect, two examinations for 
admission to the bar, the first based upon such 
knowledge of the law as is customarily derived 
from the established courses of legal instruc- 
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tion in law schools, and the second examination 
to follow the first at some interval to be based 
upon both familiarity with practical problems 
of legal practice, functioning and machinery of 
the courts, etc., and also upon an understanding 
and appreciation of ethical] standards and in- 
tegrity. 

Judge Souter went so far as to recommend 
in his original article that the traditional three 
year course of study of substantive law sub- 
jects in law school be shortened if need be to 
enable provision to be made for more elabo- 
rate instruction and training in practice and 
procedure and the realistic training in the 
practical phases of law practice to be derived 
from such an internship. As one supporter of 
the proposed system expressed it, “It does seem 
strange that a young man wholly inexperienced 
in business matters should have the right the 
day after his admission to the bar to advise 
business men about their personal or finan- 
cial difficulties”, and as another expressed it, 
“Practice and procedure can be learned effi- 
ciently and effectively only by practice and that 
practice must be out on the battle ground and 
not in a classroom.” 

In Pennsylvania a system is in force pur- 
suant to rule of the supreme court requiring a 
six months’ clerkship to be served before ad- 
mission to the bar. A similar system is in 
effect in Rhode Island, and in New Jersey a 
three-year probationary clerkship is required. 

Your Committee has given careful consider- 
ation to the various expressions of views both 
pro and con, and its members have corre- 
sponded with practicing lawyers in the above 
three states to elicit their personal views. As 
a result of their investigation and considera- 
tion your Committee is unanimously of the 
opinion that while the objects sought to be 
attained by a system of legal internship or 
apprenticeship are meritorious and commend- 
able, the establishment and operation of any 
such system presents such difficulties and in- 
volves at least the possibility of objectionable 
features to such extent as to counterbalance 
and outweigh the advantages claimed for it, 
and we would accordingly recommend against 
sponsoring the adoption of any such system 
in Missouri. 


SHORTAGE OF PROPER PRECEPTORS 


A primary difficulty presented to the prac- 
tical operation of such a system is the lack of 
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availability or the difficulty of obtaining the 
services of sufficient experienced legal prac- 
titioners of the desired qualifications to as- 
sume the burden and responsibilities of acting 
as preceptors of candidates for admission to 
the bar. It is estimated that in normal times, 
following the abnormal conditions prevailing 
during the war, approximately 300 to 400 can- 
didates for admission to the bar will take the 
bar examinations annually. Assuming as it 
may that 25% of these will come from Kansas 
City and its vicinity, and that something in 
excess of 60% will pass the examinations and 
be eligible for admission to the bar, it results 
that in all probability a minimum of at least 
40 candidates will be admitted to the bar for 
practice in and about Kansas City each year. 
We do not believe that there are available in 
Kansas City a sufficient number of experienced 
legal practitioners qualified from the viewpoint 
of legal experience and ability and ethical 
standing who could be prevailed upon to ac- 
cept the responsibility of acting as preceptors 
or sponsors to such a number of legal candi- 
dates, and unless the preceptor be of fairly 
high grade quality in these respects the subject- 
ing of a candidate to his influence, instruction 
and example might well be more detrimental 
than beneficial, both for the public and for the 
candidate for admission to the bar. 

There is involved the question of whether 
the candidate should receive compensation from 
a preceptor during the period of internship or 
apprenticeship. We are informed that in the 
eastern states there is no uniform practice at 
the present time, and it is a matter of private 
arrangement between the parties. If the serv- 
ing of such internship or apprenticeship be 
compulsory possibility is afforded to established 
practitioners of certain types to take advan- 
tage of or exploit candidates for the bar 
by securing, in effect, the services of law clerks 
or assistants for little or no compensation. 

It is obvious that there can be no uniformity 


‘in the quality of tutorship obtained for the 


various law students or candidates. Neither 
can there be any uniformity in determining 
the amount or quality of instruction assimilated 
by the candidate during the period. In short, 
we believe that to make such a period of train- 
ing under presently existing conditions com- 
pulsory upon every candidate for admission 
to the practice of law would operate unfairly 
upon those candidates, who regardless of their 
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abilities and high character, might for lack of 
influential connections or financial means of 
support be unable to secure acceptance of pre- 
ceptorship on the part of the most desirable 
experienced members of the profession. The 
compulsory character of the requirement might 
well operate as-an unjust and practically in- 
superable bar to that freedom of opportunity 
to which a candidate otherwise qualified by 
legal knowledge is entitled. 


THE MEDICAL ANALOGY Is UNSOUND 


We do not believe that the analogy suggested 
to the internship in hospitals required of can- 
didates in the medical profession is a sound 
analogy. Aspirants to practice in the medical 
profession do not serve internships or appren- 
ticeships in the medical offices of experienced 
doctors acting as their preceptors—they serve 
as interns in hospitals. No single experienced 
physician or surgeon is required to assume the 
responsibility of preceptorship to any indi- 
vidual intern. The assistance and resources 
of an entire hospital staff are constantly avail- 
able for the supervision, assistance and con- 
trol of medical interns. The financial burden 
or expense of operation of the system in the 
medical field is borne by the hospital, or the 
public, or the intern and not by the established 
practitioner. Medical patients are assembled 
in hospitals where their treatment by experi- 
enced practitioners and the reactions to or 
results of the treatment are all readily ob- 
servable to the medical interns. No similar or 
corresponding conditions exist with respect to 
the practice of the law. The nearest approach 
to a legal clinic may be found in the so-called 
free legal aid bureaus. Attendance at these 
on the part of law students would, in our opin- 
ion, be of little value as practical training in 
the profession of the law. The types of cases 
and legal problems involved are of a very re- 
stricted nature, predominately those relating 
to domestic relations, landlord and tenant cases, 
small debtors, etc. The contacts encountered 
in free legal aid bureaus are for the most part 
the most unsavory, uninspiring, and in every 
respect the antithesis of what is desirable to 
afford example and precept in attaining the 
high standards of the reputable and successful 
legal practitioner. 

With respect to the criticism of the present 
system voiced in some quarters to the effect 
that it seems strange that a young man “wholly 
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inexperienced in business matters should have 
the right the day after his admission to the 
bar to advise business men about their per- 
sonal or financial difficulties’ we believe this 
criticism is purely theoretical with no founda- 
tion in fact. We do not believe that any busi- 
ness man having personal or financial] difficul- 
ties sufficient to require legal advice would ap- 
ply for advice to a young man just admitted 
to practice at the bar and inexperienced in 
business or legal matters. Even if such an 
instance should occur, we do not believe a six 
months internship in a law office would greatly 
improve the ability of such young attorney to 
render the required legal advice and service. 

In justice to those entertaining views con- 
trary to the foregoing, we should here note 
that in response to inquiries addressed to ex- 
perienced members of the bar in those east- 
ern states where such a system of law clerkship 
prevails, the opinion generally expressed was 
that the system was satisfactory and of value 
both to the public and to the candidates for 
the bar, but at the same time, in each instance 
the practical difficulties were conceded, and 
the fact recognized that the value of the sys- 
tem depended in every case upon quality or 
character of the experienced lawyer who was 
willing to assume the preceptorship, and the 
amount of time and attention he would devote 
to the candidate under his care. Since the 
matter of selecting a preceptor and obtaining 
his consent to occupy such relation is left to 
the individuals concerned, apparently without 
supervision or control by any public authority, 
it necessarily results that those candidates who 
have the good fortune to sustain relations of 
kinship or business or professional connec- 
tions with the outstanding leaders of the bar 
obtain the best and most advantageous benefits 
from the system, while those less fortunate de- 
rive little or no benefit, and may be placed 
under handicap by virtue of the compulsory 
character of the requirement as a prerequisite 
to admission to practice. 

In fact, one eastern attorney whose views 
were sought, expressed the view that one of 
the advantages of the system was this very 
difficulty with which young candidates were 
confronted of obtaining the consent of a high 
grade preceptor to serve as such, since as he 
put it: “There is limitation upon the number 
of clerks which any counsellor may employ, 
and in view of the fact that the clerkship is 
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an additional burden to a young lawyer, this 
tends to discourage some who are not actually 
eager to practice law, and in that way reduces 
the number of those admitted to an already 
overcrowded bar.” 


INFORMAL INTERNSHIP ALREADY EXISTS 


In view of the foregoing considerations and 
in light of re-examination of the practical op- 
eration of the present system as it exists, your 
Committee has come to the conclusion that at 
least here in Missouri, and in a city such as 
Kansas City, the objects sought to be attained 
by the system of compulsory internship, are 
attainable, and, for the most part, are in 
fact attained by the present informal non- 
compulsory system which obtains by virtue of 
the practical necessities. In other words, 
rarely, if ever, does a young attorney just ad- 
mitted to the bar attempt to hang out his shin- 
gle and embark on an independent legal career 
on his own without anything in the nature of 
at least a short period of practical internship 
or apprenticeship, such as is under considera- 
tion. In many instances law students have in 
fact sought and obtained employment in law 
offices during their summer vacations, or for 
limited hours which could be spared from their 
studies. Graduates from law schools invariably 
seek and obtain some form of connection with 
an established lawyer or law firm before un- 
dertaking to practice independently. We be- 
lieve that very rarely, if ever, is an instance 
presented where a member of the public is 
exposed or subjected to incompetent legal ad- 
vice from an immature attorney, and if and 
when such instances do occur we believe that 
in all likelihood they would not have been 
avoided or even substantially mitigated had 
the attorney been required to pursue the six 
months’ internship suggested. 


SOME SUGGESTED IMPROVEMENTS 


This presently existing system, informal, un- 
official, and to a large extent unrecognized has 
the prime merit of being, since it is non-com- 
pulsory, completely democratic, involving no 
discrimination as between candidates for prac- 
tice at the bar. In short, it permits full play 
and operation of individual merit and indi- 
vidual enterprise. No barriers are interposed, 
the surmounting of which might depend upon 
the fortuitous circumstances of birth, social 
position, wealth or connections of influence. On 
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the other hand, we believe that any suggested 
possible dangers to the public from the pres- 
ently existing system are far more theoretical 
or imaginary than real. Nevertheless, we be- 
lieve that some constructive and beneficial de- 
velopments growing out of the present sug- 
gestions might well be pursued and encour- 
aged. We believe that a brief course of sys- 
tematic acquaintanceship on the part of law 
candidates with the practical or mechanical 
operation and functioning of the courts might 
well be established. In other words, there 
might well be group tours of inspection and 
observation conducted through the various 
offices and branches of the courts beginning 
with the observation of the preparation and 
filing of the initial papers in the Clerk’s office 
and pursued through the operation of the func- 
tions of the sheriff in obtaining service and 
making return, and making up of pleadings, 
attendance as observers at pre-trial confer- 
ences, and the actual trials of selected cases, 
and following through the subsequent stages 
including the filing and disposition of motions 
for new trial, appeals and preparation of rec- 
ords on appeal. Whether this is properly a 
matter for the law schools to handle in the na- 
ture of an extra curricular activity, or a mat- 
ter to be provided for by the Board of Law 
Examiners in cooperation with the judges of 
the courts may be a question of dispute, and 
what further extensions and developments of 
such projects can be satisfactorily arranged 
may be a question for further study. In this 
connection we take the liberty of quoting in 
part from a letter written by Dean Glenn A. 
McCleary of the School of Law of the Uni- 
versity of Missouri, written in response to our 
request for expression of his views in regard 
to the system of compulsory internship under 
consideration. As to this main subject matter 
he said: 


“All of us would agree perhaps as to the de- 
sirability of such training, but the disadvan- 
tages in any proposal providing for it that I 
have seen cause me to doubt the wisdom of the 
attempt.” 


But he then continued as follows: 


“Just before the war we had launched a 
program whereby our students would spend the 
summer following their second year in the law 
school, in a law office. They found their own 
office and there was a very definite understand- 
ing that there was to be no compensation. 
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After two years the war intervened, which of 
course ended the effort. Now the veterans are 
determined to stay in school the year around 
so as to make up for lost time, hence we cannot 
revive this program for the present. We felt 
that our efforts in those two summers showed 
promise. Approximately half of the students 
took advantage of this experience. The others 
went to summer school or had to accumulate 
some money during the summer for their last 
year. We found that the students who ob- 
tained this experience were definitely more in- 
terested in their third year studies. They saw 
the need for making every minute of their 
last year in law school count. It resulted in 
employment for a number of them following 
graduation. They were unanimous in their 
appraisal of the experience. However, this 
program was definitely a law school effort 
within the limits of the three years and is 
quite different from the type of program which 
your committee is exploring.” 


On the other hand, Dean McCleary further 
expressed the view that anything in the nature 
of an apprenticeship training must of necessity 
be had in an established law office in actual 
contact with the practical and realistic func- 
tioning of a law office and not as an attempted 
part of the courses in a law school. At the 
same time, there appears to be a commendable 
growing tendency on the part of law schools 
more and more to afford the student a more 
realistic approach to the practical phases of 
the practice of law. As Dean McCleary wrote 
in a subsequent letter: 


“We are endeavoring to give our students 
while in school some training in the way of 
moot court which is in connection with the 
course in Trial Practice where they prepare 
all the pleadings, motions, and instructions per- 
taining to a law suit. Then we are trying to 
give instruction in the technique in the draft- 
ing of legal instruments in a new course which 
we have just set up under that name. Here 
they take up such matters as drafting of a 
land contract for the sale and purchase of land, 
followed by the preparation of the deed and 
deed of trust. It also takes the student through 
the preparation of a will and the probate of 
that will. Other instruments such as chattel 
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mortgages, trust agreements, separation agree- 
ments are also included.” 


We appreciate that the foregoing report is 
concerned primarily with conditions as they 
may be deemed to exist in and about cities 
such as Kansas City and Jackson County, Mis- 
souri, and the situation with respect to young 
lawyers beginning their careers in the smaller 
cities or rural areas is, of course, somewhat 
different. Nevertheless, we believe that the 
same objections to the suggested system of 
compulsory internship exist in such latter 
cases. We further feel that even though a 
young lawyer beginning a career in the smaller 
or rural communities may not be able to ob- 
tain the benefits of immediate connection with 
an established lawyer or law office, neverthe- 
less, as a rule, the older practitioners in such 
communities and the judges of the courts as a 
rule find time and ready willingness to assist 
with guidance and advice the young lawyer 
newly arrived in their communities. The fact 
that all candidates for the bar are now required 
to have attended and satisfactorily completed 
prescribed courses of general education and 
legal education at established schools, assures 
in large measure a uniformity of preparation 
and equality of opportunity for future prog- 
ress and advancement in a legal career. We 
are inclined to the belief that the requirement 
in these eastern states for a prescribed intern- 
ship in a law office is something in the nature 
of a survival of the earliest systems prevailing, 
whereby a legal education and preparation for 
the bar was obtained by so-called reading and 
study in law offices rather than by attendance 
and the taking of the prescribed courses in a 
law school. For the reasons heretofore set out 
it is our studied conclusion that a system of 
compulsory internship in law offices or under 
the preceptorship of experienced legal prac- 
titioners is not appropriate to or compatible 
with the present day conceptions and present 
day practical realities relating to the prepara- 
tion for and admission to the practice of the 
law. 


6 


The Supreme Court of the United States and the courts of appeal will take care 
of themselves. Look after the courts of the poor, who stand most in need of 
justice. The security of the Republic will be found in the treatment of the poor 
and ignorant; in indifference to their misery and helplessness lies disaster.— 


Charles E. Hughes. 
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Canons of Ethics—Secret Trial Brief 


It is the pressing duty of the bench and bar 
of this country, federal and state, to bring 
about nationwide adoption and enforcement of 
canons of professional and judicial ethics. The 
lack of uniformity as to the professional canons 
now in force, and the paucity of adoption of 
judicial canons, challenge the attention of the 
legal profession and of the judiciary and be- 
speak the need of widespread remedial effort. 

Three can be little, if any, legitimate dis- 
agreement as to what should be the ethical 
measure of professional and official conduct of 
lawyers and judges. Canons of ethics are but 
statements of the rules of fundamental honesty 
and propriety, geared to the relationship in- 
volved. Canons of professional and judicial 
ethics necessarily deal on the high level of 
fiduciary function and obligation. Primarily, 
such canons are, in the public interest, designed 
to preserve the legal profession and the 
judiciary as institutions, rather than to 
aggrandize their individual members. 

In connection with a broad-range handbook 
on bar integration, under preparation for the 
American Judicature Society, a survey is being 
made to determine the extent to which official 
canons of professional and judicial ethics have 
been adopted by the courts or legislatures. The 
final detailed results will later appear in the 
book, but it is not amiss to refer to some of the 
disclosures. 


PROFESSIONAL ETHICS 


In each of the 24 integrated bar states, ex- 
cept West Virginia, in which integrated bar 
rules are presently in process of adoption, com- 
prehensive official canons of professional ethics 
are in force. However, this is the case in only 
three of the twenty-four unintegrated states. 
In one of these three states the canons are 
applicable only to non-appellate civil courts of 
record; which would exclude the Supreme, 
Superior, Orphans and Criminal courts. In the 
remaining twenty-one of the unintegrated 
states no comprehensive canons of professional 


1. Apparently no local district court rules have been 
adopted by 9 of the district courts located in 8 of the 
states, 

2. The Michigan Supreme Court, on January 16, 
1947, adopted the American Bar Association Canons of 
Judicial Ethics with three modifications, one of which 


ethics have been made effective by the courts 
or legislatures. It has not yet been (but is 
being) determined to what extent canons of 
professional ethics have been adopted by the 
state bar associations in these 21 unitegrated 
states. 

No such canons have been adopted by the 
District Court of the District of Columbia. 
Preliminary examination of the rules of 75 of 
the 84 federal district courts located in the 48 
states discloses that canons of professional 
ethics have been adopted by only five of the 
district courts, in three of the states.1 No such 
canons have been adopted by any of the federal 
circuit court of appeals nor by the United 
States Supreme Court. 

In the main, the official canons, where 
adopted, are the same, or substantially the 
same, as the American Bar Association Canons 
of Professional Ethics, except that some of the 
amendments by that association to its canons, 
subsequently to 1928, have not been adopted 
in several, if not in most, of the states in which 
comprehensive canons are in effect. 


JUDICIAL ETHICS 


As far as has been ascertained, official canons 
of judicial ethics have been adopted by the 
courts or legislatures in only seven states.? Of 
these seven states six have integrated bars. 
Preliminary examination of the rules of 
seventy-five of the federal district courts, of 
all of the federal circuit courts of appeals, and 
of the United States Supreme Court, discloses 
that none of such courts has adopted any 
canons of judicial ethics. 


SECRET TRIAL BRIEF 


The practice, in some courts, of permitting 
counsel for litigants to furnish the judge with 
a trial brief, not exhibited to the opposing 
counsel, for some time has met with the sincere, 
but mostly unexpressed, opposition of many 
members of the bar. Such a practice does not 


relates to participation in partisan politics. Although 
the Justices of the Michigan Supreme Court are listed 
on a separate nonpartisan election ballot, they are 
nominated at political party conventions—an anomalous 
procedure. 
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square with one of the principles announced 
in the American Bar Association canons: 


“A lawyer should not communicate or argue 
privately with the judge as to the merits of a 
pending cause * * *” (Canon 13 of Professional 
Ethics.) 

“While the conditions under which briefs of 
argument are to be received are largely matters 
of local rule or practice, he should not permit 
the contents of such brief presented to him to 
be concealed from opposing counsel. Ordinarily 
all communications of counsel to the judge in- 
tended or calculated to influence action should 
be made known to opposing counsel.” (Canon 
17 of Judicia] Ethics.) 

However, the matter, as to criminal cases, 
has recently been considered by the Judicial 
Conference of Senior United States Circuit 
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Judges. The following is an excerpt from the 
report of the Conference meeting at Washing- 
ton, D. C., October 1-4, 1946: 

“The Use of Trial Memoranda in Criminal 
Cases.—The Conference, after consideration of 
the report of the Committee appointed to study 
the subject matter, disapproved the practice, 
prevalent in some districts, of trial judges in 
criminal cases receiving from the attorney on 
one side a brief or trial memorandum that has 
not been furnished to the attorney on the other 
side, and recommended the immediate discon- 
tinuance of such practice.” 

No reason is perceived why the basis of 
such disapproval is not applicable to all court 
proceedings. 


GEORGE E. BRAND 





County Courts for Michigan 


EDSON R. SUNDERLAND 


A YEAR AGO the Judicial Council of Michigan, 
in its Fifteenth Annual Report, published a 
“Study of Justices of the Peace and Other 
Minor Courts—Requisites for an Adequate 
State-wide Minor Court System,” prepared by 
the writer. 

As a sequel to that Study, the Judicial Coun- 
cil, in its Sixteentnm Annual Report just pub- 
lished, has presented a tentative draft of an 
Act to Establish County Courts of Record, 
prepared by the author of the prior study in 
collaboration with the State Bar Committee on 
Legislation and Law Reform. 

The primary purposes sought to be accom- 
plished by the proposed act are the elimination 
of lay justices of the peace who are compensated 
by fees and who usually lack not only proper 
quarters for holding court, but proper facilities 
for making and keeping records, and the estab- 
lishment, in their place, of a system of county 
courts having salaried judges, who are required 
to be active members of the State Bar of Mich- 
igan, competent clerks and adequate court 
rooms. 

It is proposed that the establishment of a 
county court shall be at the option of each 


The Study of Justices of the Peace and Other Minor 
Courts referred to in the opening paragraph was the 
basis of a series of articles by ate Sunderland 
concluded in the last issue of the Journat. Extra 
copies of any of the above, or of either the Fifteenth 
Annual Report of the Judicial Council of Michigan 


county, and that the proposition be brought be- 
fore the electors of the county on a petition 
signed by 8 per cent of the number of electors 
who voted at the last general election. (Sec. 2) 

If there is already a municipal court in the 
county having a salaried judge with the same 
qualifications as those required for a county 
judge, and having a clerk, such a municipal 
court may be changed into a county court by a 
vote of a majority of the electors of both the 
municipality and the county. (Sec. 31) 

The effect of the establishment of a county 
court, either by originally creating it or by 
turning a municipal court into a county court, 
would be (1) to withdraw all judicial juris- 
diction from every justice of the peace or 
magistrate in the county who is compensated 
in whole or in part by fees or is not required, 
as a qualification for holding such office, to 
be an active member of the State Bar of Mich- 
igan, and from every municipal, city, or police 
court in the county, having a judge compensated 
in whole or in part by fees or who is not re- 
quired as a qualification for holding such office 
to be an active member of the State Bar of 
Michigan, and (2) to transfer to the county 


containing the full text of the above study, or the 

Sixteenth Annual Report containing the full text of the 

proposed County Courts Act, may be had without charge 

on request addressed to the American Judicature Society, 

, - the Judicial Council of Michigan, Ann Arbor, 
ich. 
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court all judicial business pending before such 
justices, magistrates, and courts. (Sec. 2) 

The establishment of a county court would 
not affect any other existing municipal or ‘city 
court in the county the judges of which are 
compensated by salaries in lieu of fees and who 
are required to be active members of the 
State Bar of Michigan as a qualification for 
office. Neither would it destroy the office of 
justice of the peace, nor would the justices lose 
any of their numerous non-judicial powers. 

To meet the needs of sparsely settled com- 
munities, the proposal provides that the same 
person may serve as part-time judge in two 
adjoining counties. (Sec. 32) 

County court judges might be required to 
devote all or part of their time to the duties 
of the office, according to the volume of judicial 
business to be done, as determined by the cir- 
cuit judge or judges of the county. (Sec. 5) 
And the number of county court judges in any 
county could be increased or diminished by 
the supervisors as the amount of judicial busi- 
ness changed, on recommendation of the circuit 
judge or judges of the county. (Sec. 9) 

In order to make the office of a county court 
judge sufficiently remunerative to attract good 
lawyers, it is proposed that full-time salaries 
shall consist of minimum amounts, based on 
county population, running from $3,500 to 
$6,000, together with such additional sums as 
the supervisors shall from time to time deter- 
mine, and part-time salaries shall consist of 
designated fractions of such full-time salaries, 
but in no case less than one-third. (Sec. 13) 
No full-time judge may practice law or have 
a partner engaged in the practice of law, and 
neither a part-time judge nor his law partner 
may appear in the county court of the county 
in which the former is a part-time judge nor 
act as attorney in any case originating in the 
county court of such county. (Sec. 12) 

If the county judge is disqualified to sit in 
any case, or is temporarily incapacitated, the 
circuit judge of the county shall designate an 
active member of the State Bar to sit in his 
place, who shall receive a salary per day of 
1/200 of the annual salary of the office. (Sec. 
14) 

County courts would sit at the county seat 
and at such other places as the supervisors 
should direct, cases could be transferred for 
trial as a matter of convenience to any other 
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place where the court held sessions, and a com- 
plete index of all cases pending anywhere in 
the county would always be available in the 
office of the court at the county seat. (Sec. 17) 

The sheriff and his deputies, instead of con- 
stables, would be the executive officers of the 
county court, but constables would retain their 
constitutional powers as peace officers. (Sec. 
22) A salaried clerk is proposed, together with 
such deputies as may be needed. (Sec. 19, 20) 


JURISDICTIONAL CHANGES 


With the quality of the court raised to sub- 
stantially the same level as the circuit court, 
a number of changes in jurisdiction and proce- 
dure would at once became feasible, which have 
heretofore been impracticable in tribunals pre- 
sided over by lay justices. 

The criminal jurisdiction exercised by jus- 
tices of the peace has been based on a dividing 
line which separates it at a satisfactory point 
from the criminal jurisdiction of the circuit 
court, and no substantial changes are proposed, 
except that the county court is given jurisdic- 
tion over offenses against charters and ordi- 
nances in cities and villages which do not have 
municipal courts whose judges are paid salaries 
instead of fees and are required to be active 
members of the State Bar. (Sec. 24 (a)) The 
fines in such cases go to the municipalities. 
(Sec. 21) 

The civil jurisdiction exercised by justices of 
the peace, on the other hand, has not been 
based upon any sound principle characteris- 
tically applicable to inferior courts as such. 
The exclusion of many matters has apparently 
been due to a reluctance to allow lay justices 
to deal with them, such as equitable rights and 
remedies and titles to real property. Certain 
torts have been excluded for no presently con- 
ceivable reasons, and the express denial of jur- 
isdiction in cases against executors and admin- 
istrators, life insurance companies, mutual 
benefit and fraternal societies, and municipal 
corporations is as inexplicable as it is unique 
in American jurisprudence. All these restric- 
tions are removed in the proposed county court 
act, and the new court will be given universal 
jurisdiction in civil actions at law up to the 
amount or value of $500 in counties with a 
population under 500,000 and up to $1000 in 
counties with population over 500,000, and 
equitable jurisdiction in cases concerning prop- 
erty where the matter in controversy does not 
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exceed $500. (Sec. 24 (b) (c)) 

It is also provided that the county court shall 
have civil jurisdiction at law and in equity 
in all other actions, except those affecting 
marital status, by consent of the parties, and 
that failure to object promptly to want of 
jurisdiction will constitute consent. This will 
remove a jurisdictional hazard which ought 
not to exist. (Sec. 24 (b) (c)) 

In order to prevent the county court from 
becoming merely another circuit court with a 
diminished jurisdiction, the simple procedure 
provided by general law for justice courts has 
been retained in actions at law, subject to 
such uniform rules as may be adopted for the 
county courts by the supreme court. In suits 
in equity, however, difficulties might arise in 
attempting to administer the more complex 
equitable remedies with no machinery except 
justice court procedure. For that reason the 
act provides for the use of circuit court pro- 
cedure in equity cases, subject to the rule- 
making power of the supreme court. (Sec. 25) 

The new county court, being a competent and 
dignified tribunal quite comparable to the cir- 
cuit court, should have, and is given, the same 
powers to grant new trials and rehearings, 
(Sec. 26) and the same authority to instruct 
juries, take cases from the jury, and render 
judgment notwithstanding verdicts, (Sec. 28) 
as are given to the circuit courts. 


No TRIAL DE Novo 


The juries provided for the county court 
are constitutional juries, selected in the same 
way as circuit court juries. (Sec. 28) and the 
verdict of such a jury, rendered under the guid- 
ance of a judge equal in qualifications to a 
circuit judge, should have a status equal to 
that of a circuit court verdict. This status 
has been given by the proposed act, and no 
retrial of the case before another jury in the 
circuit court is authorized. (Sec. 29) Neither 
can there be a retrial of the case before the 
circuit judge where a jury is waived in the 
county court. One trial, with or without a 
jury, is al] that the parties can demand. (Sec. 
29) A jury is waived unless it is demanded 
on or before the return day in a civil case or 
at the time a criminal defendant is required to 
plead, with a tender, in civil cases, of the same 
fees for each juror which are fixed by law 
for one day’s attendance in justice courts. 
(See. 28) 

The review of a county court judgment or 
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degree obtainable in the circuit court is a 
review of matters of law in legal actions and 
of matters of law and fact as shown on the 
record in suits in equity, and the scope of the 
review is the same as in similar cases appealed 
from the circuit court to the supreme court. 
The procedure employed for review in all cases 
both at law and in equity is the simple and 
flexible method of certiorari provided by gen- 
eral law for appeals from justice courts, but 
the certiorari is almost a matter of right, since 
it is to be granted with the same liberality as 
that accorded to appellants seeking certiorari 
from the supreme court to the circuit court. 
(Sec. 29 (a)) The powers which the circuit 
court may exercise on appeal are the same as 
those possessed by the supreme court on similar 
appeals from the circuit court. (Sec. 29 (c)) 

Time for appeal does not commence to run 
until proof has been filed that the clerk has 
served upon all parties to the suit the required 
notice of the rendition of the judgment or 
decree. (Sec. 27) 

The record on appeal is to be prepared by 
the appellant and settled by the judge, whether 
or not there is a stenographer’s transcript, with 
the same effect as a settled record in a case 
appealed from the circuit to the supreme court. 
(Sec. 29 (a)) 

Since the county court, like the very satis- 
factory municipal courts found in a number of 
Michigan cities, is expected to be substantially 
self-supporting, the contribution of civil liti- 
gants may fairly be graduated in accordance 
with the pecuniary value of the services ren- 
dered by the court. Pursuant to this prin- 
ciple, a simple scale of inclusive fees is pro- 
vided, ranging from $2.00 to $8.00. (Sec. 
30 (a)) 

The Court of the fee-paid justice of the peace 
has been long outmoded and unsatisfactory. It 
was designed to meet the needs of a time when 
the country was sparsely settled, lawyers were 
few, travel was slow and cumbersome, and com- 
munication was difficult and time consuming. 
The proposed county court act is intended to 
meet the needs of a much larger population 
having enough lawyers to administer all the 
courts, in an era which is accustomed to motor 
travel and efficiency in the arts of communi- 
cation, business, and manufacturing. It is 
designed to give to all the people of the:state the 
benefit of efficiency in the administration of 
justice in small as well as large cases. 
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South Carolina Bar Sponsors Integration Bill 


A bill patterned after the North Carolina 
bar act to integrate the bar of South Carolina 
was approved at the annual meeting last month 
of the South Carolina Bar Association, and in- 
troduced in the legislature, which up to the 
time of going to press had not yet acted upon it. 

Further study of bar integration by a new 
standing committee was ordered by the Rhode 
Island Bar Association at a recent meeting in 
adopting the report of a special committee 
headed by James L. Taft of Providence which 
has been studying the subject for a year. The 
committee reported enthusiastic replies from 
the chief justices and attorney-generals of the 
states having integrated bars, in response to 
inquiries sent to them. Its members were im- 
pressed by the enthusiasm for integration in 
those states, and recognized that it had been 
beneficial, but thought in view of the large 
voluntary membership of the Rhode Island Bar 
Association that further consideration should 
be given to the question of its advisability for 
that state. 

The petition of the Massachusetts Bar As- 
sociation for integration of the Massachusetts 
bar was to be argued before the Supreme Ju- 
dicial Court of that state at a special hearing 
on Monday, April 14, 1947. The question of in- 
tegration will be submitted to the lawyers of 
Florida and Colorado by ballot within the next 
few months, approval to be followed by presen- 
tation of a petition for integration to the 
Florida Supreme Court and introduction of a 
short form integration bill in the 1949 Colorado 
legislature. A state-wide committee in Arkan- 
sas is actively at work preparing the way for 
a bar referendum later on, and there are 
prospects of establishment of an Arkansas bar 
journal within the near future. 





Hospitals Instead of Jails for Drunks 


Legislation intended to substitute rehabilita- 
tion for punishment in the handling of cases 
of alcoholism in the courts of the District of 
Columbia has been introduced in Congress by 
Representative Hebert of Louisiana. His bill, 
H. R. 496, proposes “to establish a program 
for rehabilitation of alcoholics, promote tem- 
perance, and provide for the medical and 


scientific treatment of persons found to be 
alcoholics by the courts of the District of 
Columbia,’ and “to substitute for jail sen- 
tences for drunkenness medical and other 
scientific methods of treatment which will 
benefit the individual involved and more fully 
protect the public.” 

Pointing out the need for such legislation, 
Judge Walter J. Casey of the Municipal Court 
of the District of Columbia, writing in the 
March Journal of the Bar Association of the 
District of Columbia, told how he had enlisted 
the cooperation of the organization known as 
Alcoholics Anonymous upon his assignment to 
the Court’s criminal division a year ago, and 
that of 215 offenders interviewed as likely 
prospects, 200 had agreed to accept a proba- 
tion based on following the A. A. program, of 
whom 122 or 61 per cent were successfully ad- 
hering to it at the close of the year. The judge 
commented: 

“The figures suggest the need for abandon- 
ment of present concepts of wrongdoing as as- 
sociated with the problem, and acceptance of 
the fact that the alcoholic is a sick person, 
susceptible to treatment and responsive thereto, 
and that alcoholism is our greatest unsolved 
public health problem.” 





Disaster Arbitration Succeeds Again 


Under a headline “Congratulations to Mem- 
bers of Bar” the Herald-News of Passaic, New 
Jersey, on February 3 commended the Bar As- 
sociation of Passaic County for its work in 
persuading the claimants in connection with a 
bus tragedy in 1944 to submit their claims to 
an arbitration panel. 

Twenty people plunged to their death when 
the bus broke through a guard rail of a bridge 
over the Passaic River. To avoid a scramble 
for judgments and certain ruin for the bus 
line, the newspaper urged that the legal aspects 
of the case be handled in a manner patterned 
after the handling of the circus fire in Hart- 
ford, Conn. Judge Donald G. Collester, presi- 
dent of the Association, appointed a committee 
headed by Judge Louis A. Cowley, which per- 
severed for a year in its efforts to get the 
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arbitration procedure adopted. Three mem- 
bers of the bar, sitting as an arbitration panel, 
without compensation, are now hearing claims 
and preparing awards for final approval by the 
courts. 

“What Judge. Cowley’s committee succeeded 
in doing,” concluded the Herald-News editorial, 
“deserves the praise of all who believe that 
‘justice delayed is justice denied.’ We con- 
gratulate the members of the bar on a task 
well done. The achievement was heart-warm- 
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Help for Veteran Criminal Defendants 


Special rehabilitation treatment for war 
veterans who are defendants in criminal] cases 
is the subject of a study now being made by a 
committee appointed by Chief Justice Bolitha 
J. Laws of the District Court of the United 
States for the District of Columbia. 

At a conference on March 8 attended by the 
judge advocates general of the army and navy 
and representatives of the Department of Jus- 
tice, the District Court, the Municipal Court, 
the Veterans’ Administration, penal institu- 
tions and others, procedures were tentatively 
worked out to ascertain in every instance 
whether or not the defendant is a veteran. If 
he is, his record will be examined to find out 
whether his wartime experiences had anything 
to.do with the offense under consideration, and 
information therefrom that might be helpful 
in deciding what disposition to make of the 
case will be put at the disposal of the judge. 
Arrangements are to be made if possible to 
permit in certain instances the treatment of 
veteran offenders in veterans’ hospitals. 

If the new procedures prove sufficiently use- 
ful, they may well be extended to other courts, 
both federal and state, in other parts of the 
country. Another conference was scheduled for 
April 1. 





Jennings Bill Wins Widespread Bar Support 


A resolution endorsing the principle of the 
Jennings Bill, H. R. 1639, restricting the venue 
provisions of the Federal Employers’ Liability 
Act, was adopted for the second time by the 
House of Delegates of the American Bar Asso- 
ciation at its recent February meeting, and 
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similar resolutions have been adopted by a 
score of state and local bar associations. 

The bill, first introduced as H. R. 6345 on 
May 7, 1946, proposes to narrow the present 
venue provisions, which permit suit to be filed 
wherever the defendant is doing business, so 
as to eliminate wholesale importation of dam- 
age suits into certain cities. Current abuses in 
that regard were described in an article in this 
JOURNAL last winter (“Interstate Commerce 
in Damage Suits,” 29 J. Am. Jud. Soc. 135, 
Feb., 1946). 

The bill in its original form, which passed 
the House last summer, was reintroduced as 
H. R. 242 on January 3, 1947, and its amended 
form, which was the subject of the latest 
A. B. A. endorsement, was introduced as H. R. 
1639 on February 3. The American Bar As- 
sociation House of Delegates endorsed H. R. 
6345 at its July, 1946, meeting, and instructed 
the Association’s Committee on Jurisprudence 
and Law Reform to work for its passage. 
Among the other organizations which have 
gone on record in favor of this legislation are 
the state bar associations of Oklahoma, New 
Mexico, Colorado, Washington, Virginia, Ken- 
tucky, California, Indiana, Arizona and Wyo- 
ming; and local bar associations of Louisville, 
Ky., Knoxville and Knox County, Ky., Fresno 
County, Calif., and Oklahoma County, Okla. 





A FRAMED RESOLUTION of appreciation was 
presented to William A. Flanigan, Detroit at- 
torney, by the judges of the Detroit Recorder’s 
Court at a ceremony on February 13, for the 
work he did during the war for young men of 
draft age who were defendants in criminal 
cases. Mr. Flanigan “screened” some 1,500 of 
these cases, and sent hundreds of young men 
to war and an opportunity to fight for their 
country rather than to prison and ignominy. 


A BRIGHT SPOT in the recent annual statisti- 
cal report of the Cleveland Common Pleas 
Court was the success of pre-trial procedure. 
At these hearings, conducted exclusively by 
Judge Homer G. Powell, who inaugurated them 
several years ago when he was chief justice, 
trial issues are expedited and attorneys agree 
to waive juries or consent to panels of eight or 
six jurors or sometimes even four. Pre-trial 
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procedure was credited with saving approxi- 
mately $25,000 in jury fees during the last 
year. 


A NEW LEGAL AID SOCIETY in Youngstown, 
Ohio, is being planned as a result of a meeting 
of the Mahoning County Bar Association ad- 
dressed by Arthur E. Schoepfer of Boston, ex- 
ecutive director of the Committee on Legal Aid 
Work of the American Bar Association. 


Two BILLS, drafted and introduced in the 
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Oregon legislature by Senator Allen G. Carson, 
would charge the supreme court of that state, 
instead of the legislature, with the making of 
rules of procedure, both civil and criminal, 
for the circuit, district and justice of the peace 
courts. The measures have been opposed by the 
Multnomah Bar Association. 


“THE DEPENDENCE of Organized Society on 
Law” is the subject of a $500 high school essay 
contest now in progress under the sponsorship 
of the State Bar of Michigan. 
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The Reader’s Viewpoint 


Affirmatively Pernicious 


To the Editor: 

While I usually agree with the pronounce- 
ments of your distinguished publication, I 
think you are mistaken in presenting Mr. Ger- 
hart’s article in your December issue as con- 
taining “an element of novelty” and offering 
“a new slant on labor relations.” 

As a member of a committee of our local 
bar federation which studied Mr. Gerhart’s 
proposal and ultimately rejected it, I had oc- 
casion to compare it with legislation which is 
already on the statute books. As the annexed 
schedule indicates, every essential feature of 
his plan was incorporated in our wartime 
legislation. 

In the application which has been made of 
this legislation in the labor crisis in the coal 
industry, we have had a pretty practical demon- 
stration that it will not work. Beyond this, in 
suggesting that the concepts of compulsory 
arbitration and government seizure and opera- 
tion of private industry be brought over into 
our peacetime economy, I feel that Mr. Ger- 
hart’s program is affirmatively pernicious and 
quite foreign to our free enterprise system. 

GEORGE L. HINMAN 
Binghamton, N. Y. 





Government Coercion 


To the Editor: 

I have taken time out to read Mr. Huebner’s 
article “Compulsory Arbitration of Labor 
Disputes” because I consider this one of the 


greatest menaces to our free institutions. Mr. 
Huebner makes some statements the effects of 
which are so shocking to me that I feel im- 
pelled to comment on them. As though repeat- 
ing an axiom, he says: 


“If we adopt the view of the opponents of 
compulsory arbitration and accept the right of 
freedom to contract in an abstract or technical 
sense as being absolute in all cases, it neces- 
sarily follows that our major railroads and in- 
dustries as employers then have the complete 
right not to contract with their employees ex- 
cept on their own terms, however oppressive 
and unfair those terms, and to cease to operate 
indefinitely. Nobody would successfully con- 
tend that an employer has such a complete free- 
dom of contract. Conversely, it may not be 
successfully contended that groups of people 
numbering into the hundreds of thousands, as 
employees of railroads or industries, have an 
absolute right to work only on their own terms, 
and failing to get those terms, however un- 
reasonable, to discontinue indefinitely their 
work as a group, compelling the railroad or in- 
dustry to cease operations.” 


I would be greatly interested if Mr. Huebner 
would undertake to explain why, if the Ford 
Motor Company were unable to make a con- 
tract with its employees which, in its opinion, 
would enable it to operate at a profit, it would 
not be privileged to go out of business; and 
if not, who would force it to stay in business 
and under what law, and from what source the 
funds would come with which to maintain its 
operations? I would also like him to explain 
why, if the employees of the Allis-Chalmers 
plant (which I believe has now been closed by 
a strike for about nine months) decided that 
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they could never get a satisfactory contract of 
employment and announced that they were 
quitting for good, they would not be privileged 
to do so and if not, who would force them to 
go back to work, and under what law would 
such involuntary servitude be maintained? 

If Mr. Huebner’s statements are evident 
truths, as he would seem to infer, he might 
well have eliminated most of his article and 
devoted it chiefly to proving that compulsory 
arbitration is better than some other form of 
government coercion. 

J. R. LOCKE 
San Antonio, Texas : 





Eminent Domain and Labor 


To the Editor: 

The thesis in the December issue by Mr. 
Eugene C. Gerhart entitled “Strikes and 
Eminent Domain” is very excellent with a 
scholarly presentation. However, the thought 
immediately arises—what incentive would 
labor have to make an equitable contract with 
its employer? The pressure is all on the side of 
industry to accept the wage scale set up by the 
fact-finding commission because, unless it so 
agrees. it can receive only a nominal rental for 
its property; whereas labor could well refuse 
to bargain with industry after the exercise of 
eminent domain, thereby creating a socialistic 
situation which would be intolerable under our 
form of government. 

No suggestion comes to mind other than that 
the fact-finding commission be compelled to 
establish a wage scale under that which would 
be considered a fair one. Such a procedure 
would put the pressure on both parties to 
achieve an equitable agreement, thereby get- 
ting the enterprise back into private hands. 

DouGLAs B. CRANE 
Detroit, Mich. 





Behind the Legal Mechanics 


To the Editor: 

Mr. Gerhart’s suggestion of paying just 
compensation for employees’ services and a fair 
rental for employers’ property, as determined 
by a commission, merely poses the problem— 
it does not solve it. 

The matter of employee compensation in- 
volves the right of employees to exact an above- 
average standard of living by passing higher 
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costs along to the rest of the public; pricing 
some people out of products or services because 
they cannot afford them; shutting some people 
out of employment because smaller amounts of 
the product can be sold; price impacts and price 
distortions in other industries; and so on. 
Fair rental value is another imponderable. 
Boom conditions should provide the financial 
reserves to meet depressions. What if the en- 
terprise could not earn a fair rental as deter- 
mined by government agencies? If the govern- 
ment awarded wage increases in spite of sub- 
normal earnings and at the same time paid 
a fair rental, could it ever again get out of the 
business? In no year since 1920 have the rail- 
roads earned the 534 per cent rate which the 
Interstate Commerce Commission declared to 
be a fair return in that year. How would the 
fair rental approach function in this industry? 

Arbitrarily assumed fair rentals and arb- 
itrarily fixed wages are in effect government 
price fixing, which cannot stop with one in- 
dustry, but must eventually penetrate the en- 
tire economic fabric of the country. This is 
acceptable to socialists and communists, but not 
to believers in the American system of private 
enterprise. Hence, the problem runs much 
deeper than the legal mechanics which Mr. 
Gerhart discusses, and it is on the basis of the 
deeper issues that the problem must be solved. 

KENNETH FIELD 

Pittsburgh, Pa. 


Ultra Vires 


To the Editor: 

I know that an editor always appreciates 
learning how his selection of material im- 
pressed his readers. Hence, I am taking the 
liberty of writing to you critically regarding 
the contents of the December, 1946, issue. 
From page 107 to page 134, the material, while 
intrinsically excellent, seems to me distinctly 
out of place in your JOURNAL. 

I have always enjoyed your Journal precise- 
ly because one could be sure of finding in it 
mat rial which does not duplicate the con- 
tents of other publications. The material I 
have referred to does not answer this descrip- 
tion. All the subjects have already been 
covered, in many cases by the same authors, 
in the American Bar Association Journal as 
well as in other periodicals. For myself, I 
should greatly prefer that your Journal] stick 
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to its special field, the administration of justice 
in a narrow sense. 

LEWIs MAYERS 
New York, N. Y. 





Contra 


To the Editor: 

I find your Journal most interesting, and I 
believe that the inclusion of more articles in 
the nature of those written by Mr. Gerhart and 
Mr. Huebner in the December issue, and 
articles based upon the philosophic background 
of the law, is a most helpful policy with the 
plethora of complex and technical develop- 
ments found discussed in most of the legal 
publications going across a lawyer’s desk. It is 
difficult to find a paper of national distribu- 
tion which devotes some space to the more 
fundamental problems. 


PAUL G. REILLY 
New York, N. Y. 





Promote from Circuit Courts 


To the Editor: 

General Barker states that in his opinion a 
court of promoted judges would be a great 
mistake. My opinion is directly to the con- 
trary. I think it would be a great step forward. 

I never before heard of anyone contending 
that experience unfitted one for promotion. 
Making good in most businesses is usually re- 
warded by promotion, and it should be so with 
our courts. Certainly judges who have rendered 
outstanding service on United States circuit 
courts would be much more likely to render 
outstanding service in our Supreme Court than 
outstanding lawyers who had had no experi- 
ence as judges. An outstanding lawyer might 
all too often not make an outstanding judge 
on the Supreme Court, while a judge who had 
made a great record on a circuit court most 
certainly would. 

I think that all members of the Supreme 
Court should be selected from the circuit 
courts, and not more than one named from 
the same court until at least five have been 
named from other courts. It would not only 
strengthen and raise the standing of the 
Supreme Court, but would also strengthen and 
raise the standard of the circuit courts. If the 
judges of the Supreme Court were selected 
from the circuit courts practically none would 
decline, because they would know that those 
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who made the best record would in time be- 
come members of the Supreme Court, and al- 
most every lawyer would rather be on the 
Supreme Court than president. 

To make such a change might require a 
constitutional amendment, but if the president 
would adopt such a plan it would probably be 
followed, and would greatly add to his stand- 
ing and greatly strengthen and increase the 
prestige of the Supreme Court and the circuit 
courts. 

M. W. TERRELL 
San Antonio, Texas 





Less Uncertainty 


To the Editor: 

Without arguing for “a universal system of 
promoting judges from lower to higher courts,” 
it is submitted that there will be less uncertain- 
ty on the question as to whether an appointee 
will be a great judge when the selection is made 
from judges who have proven their qualifica- 
tions and who do not have to be educated at 
the expense and loss of litigants. 

R. G. SAPPENFIELD 
Geneva, Illinois 





Too Enthusiastic 


To the Editor: 

In my opinion you are entirely too en- 
thusiastic for selection by promotion when you 
would depart from that method of selecting 
future justices of the U. S. Supreme Court 
“only in exceptional instances.” The present 
Supreme Court would probably be stronger if 
it had several members with previous experi- 
ence on the bench in lower federal courts or in 
high state courts. Nevertheless, in spite of 
this deficiency, (and evidently contrary to 
your opinion), I consider the present court to 
be the strongest and best this nation has ever 
had. As to the uproar last year, what great 
leader or court has failed to receive much 
more criticism and adverse publicity than their 
mediocre predecessors? 

WILLIAM L. EAGLETON 
Washington, D. C. 





Another View 


To the Editor: 
I wish to register my emphatic approval of 
the proposition printed on page 139 of the 
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December issue and of the general opinion ex- 
pressed by you in the article. While it is true 
that the Supreme Court has been subject to 
criticism and politica] agitation ever since its 
founding, past mistakes are not reason for 
condoning the present situation. The Court 
seems to have reached a new low in public 
opinion. Mr. Fred Crawford, president of the 
Thompson Products Corporation, recently 
stated before the Economic Club of Detroit 
that the U. S. Supreme Court is “a court with- 
out a judge,” and received a hearty applause 
from a large audience of Detroit business men. 
KARL B. LUTZ 
Detroit, Mich. 





And He Said Lots More We Didn’t Print 


To the Editor: 

The “policy of advancement” so pontifically 
enunciated as a God-given basic principle, 
when punctured and the gas let out, leaves “ad- 
vancement from positions of lesser responsibil- 
ity to greater’ without any intellectual or 
logical standing whatever. The first appoint- 
ment of these acclaimed “super judges” was 
only of a man—a mere lawyer. On his second 
advancement or his tenth he would still in each 
instance have been only the man and the lawyer. 
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Half of a judge is common sense; half of 
the rest should be brains and freedom from 
“precedent” worship; and the rest impartiality. 
Even knowledge of the law in the instant case 
is dug out for him by his law clerks and the 
lawyers in their briefs. All he does is apply 
the research of others in accordance with his 
light—often a very dim candle of ancient 
precedent. To intimate that a judge can decide 
his 10,000th case right only if he has decided 
9,999 cases previously is sheerest nonsense. 
Not one of the 9,999 may have even touched 
the legal principles involved in the 10,000th, 
hence it becomes his first case. 

What lawyer of experience has not seen 
these “lifetime supers” grow arrogant, lazy, 
testy, insulting and impartial? The only proper 
rule is to get in all cases the man who will 
make a good and righteous judge, and not 
merely a judge who may make a better judge. 

I hope space is not too valuable to print 
what we unadvanced ones think of the sacred 
policy of advancement that keeps the judicial 
line oh so pure. Since editors determine what 
it is fit that we read, I fear that I must seek 
some other forum than this one. 

GEORGE VARNUM 
La Habra, Calif. 





New Members of the American Judicature Society 





California 


Pacific Palisades 
Ricuarp A. PERKINS 


Connecticut 
Ansonia 

Leon KE. McCartruy 
Bridgeport 

James J. A. Dary 
Greenwich 

Duncan Epwarps, JR. 


District of Columbia 
Washington 

Joun A. DANAHER 

E_tswortH B. Foote 

Harry B. MERICAN 

W. P. SHELLEY, JR. 


Florida 
Bartow 

Wiittam A. McCrag, Jr. 
Blountstown 

Marion B. KNIGHT 
Bushnell 

Carrot, W. FussE.i 
Clearwater 

E. B. Casier, JR. 

Cyrit E. Pocus 

Harry L. THompson 


Cocoa 
Husert E. Griccs 


Coral Gables 
C. S. Rospertson 
Crestview 
Lioyp C. PoweLi 
Daytona Beach 
Davw L. Brack 
Pau. E. RaymMonp 
Horace D. Riecie 
Water G. WALKER 
De Land 
Ernest A. Rano 
Fernandina 
Hersert Wma. FIsHier 


A. O. KanNER 
JoHN M. McCarty 

Gainesville 
Barton T. Dovucias 
WitiraM B. Watson, Jr. 

Jacksonville 

N W. ALEXANDER 
JoHn W. Bair 

N Boccs 
De.srivce L. Gress 
Ruypon C. LaTHam 
Francis M. McHae 
J. Henson MarkHam 
Ciaupe OcILviIe 
James W. PetryJoHNn 
CHarLes J. REGERO 
Ray W. RicHaRpson 


Frank H. Scruccs 

Percy L. THomas 

Harotp B. WaxHt 

Epcar W. Waysricnt, Jr. 

THetma H. Waysricut 
Jupiter 

JoHN ZIEGLER 
Kissimmee 

Hewen A. LassETER 
Lake Butler . 

Joe Hii. WiuiaMs 


eesburg 
Grorce L. SINGELTARY 
Macclenny 
B. B. BurNnsep 
Miami 
Gorpon R. Broome 
CuHaries A. CaRRoLu 
Grorce CHERTKOF 
Rocer Epwarp Davis 
J. M. FLowers 
Davy J. HEFFERNAN 
Apert D. Husparp 
Geng HuNTER 
Gienn C. MINCER 
Perry A. NICHOLS 
Wirt. M. Preston 
Paut C. Ropes 
Leo Rosen 
Epwarp L. SEMPLE 
JosEepH WEINTRAUB 
Sypngey L. WEINTRAUB 
THurMAN A. WHITESIDE 


Miami Beach 
Joun G. McKay, Jr. 
Joun E. Porte 
Frank SMATHERS, JR. 
CatcHIncs THERREL 

Orlando 
Joz Scotr Kirton 
Gues F. Lewis 
Rosert J. Pievs 
Frank A. SMITH 
Wooprorp R. SmitrH 
C. Rocers WELLs 
Rosert L. WitiiamMs 

Palm Beach 
Wirt Q. Cain 
Ricwarp P. Rossins 

Pensacola 
Wma. Logan Hitt 
Grorce Eart HorrmMan 
Ernest E. Mason 

Pompano 
W. Marion’ Watton 

St. Petersburg 
ALLEN C. GRazieR 
Sam H. Mann 

Sanford 
Gerorce A. Decotres 
James G. SHanon, Jr. 
GarRLanp W. SPENCER 

Sarasota 
J. Dovctas ARNEST 
Frank Evans 
Tuomas L. GLENN, Jr. 
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Sebring 
Joz D. KinsEy 
Tallahassee 


Tampa 
RaLeicH T. BaRBer 
Freperick W. Brown 
Norman S. Brown 
A. W. Brubaker 
A. Pickens CoLzEs 
Paut KICKLITER 


Ricker S. ALForRD 

Maniey P. CALDWELL 

C. E, CHILLINGWoRTH 

Jerome D. GEpNEY 

R. K. Lewis 

B. F. Paty 

Rosert D. TYLANDER 

JoserH S. WHITE 
Winter Haven 

E. R. Baker 


Illinois 
Chicago 

E.mer Gertz 
Geneseo 

Mase, W. Brown 
Harrisburg 

Cuartes T. Fiora 


Michigan 
Detroit 
Micuar, F. Perens 


New York 
New York 
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Ohio 
Cleveland 
Epwakrp T. BuTLer 


Geratp B. KLEIN 


Oregon 


Athena 
Homer I. Watts 


er 
A. S. Grant 
CHartes K. McCoiiocu 
Bend 


Cyartes E. BoaRDMAN 
Burns 

Letanp S. Duncan 

R. E. Kriesizn 
Coos Bay 

J. B. BEpIncrietp 

Davin J. Grant, JR. 
Dallas 


Wuuam S. Forr 
Donitp R. HusBanp 
E. O. ImmeEL 

W. P. RippLesparcer 


Gladstone 
A. MILLER 

Grants Pass 

. W. BaLpEeRree 

Hillsboro 
Casper M. Murpuy 

Klamath Falls 
JoHn B. EsIncER 
Ricuarp B. MaxweELu 

La Grande 
Cart G. HELM, JR. 

Lakeview 
Hersert P. Weicu 
Rosert L. WELCH 


McMinnville 
Exuriotr B. CumMMINS 
Medford 
Orro J. FRoHNMAYER 
Ontario 
M. A. Bicos 
ANTHONY YTURRI 
Oregon City 
Wittum Hammonp 
Gienn R. Jack 
Pendleton 
Joun F. KimLKenNny 
WittraM E, Perry 


Cuiirrorp C, ComIsky 
Wnuuam J. Crawrorp 
Davw L. Davies 

Arno H. DENEcCKE 
Water H. Evans, Jr. 
ALLEN G. FLETCHER 
Cecetta P. GALLAGHER 
Metvitze H. Gem 
Ropert W. GILLEY 

L. Nicuo.tas GRANOFF 
C. Attan Hart 

R. F. Ho.visTer 
Wiuuum L. Josstin 
Ropert M. Kerr 
Ranpatt B. Kester 
GuntHer F. Krause 
JAMES LANDYE 

Dororny McCuttoucn Lee 
Ropert A. Leepy 

H. Lawrence Lister 
Cargy Martin 
SrepHEN W. MatrHiev 
Gronce W. Meap 
Georce J. MEINDL 
Ranson D. MEINKE 
Eart S. NELson 

Davw S. PatruLto 
Ropert R. RaNKIN 





LEY B. SrTRavER 
Water L. Tooze 
Harotp JoHNSON WARNER 
CiaRENcE J. YouNne 

Salem 
Watiace P. Carson 
Jos. M. Devers, Jr. 
Ropert S. Farrew., JR. 
Asa L. LEWELLING 
Gerorce A. RHOTEN 
The Dalles 
Cetra C. Gavin 
Tillamook 
Warren A. McMINIMEE 
Toledo 
G. B. McC.uskry 


Pennsylvania 
Bethlehem 
BERT Hanes Gray 


Rhode Island 
Westerly 
Joun F. GALLAGHER 


Texas 
Lamesa 

R. StTraNsEtt CLEMENT 
Monahans 

Murray J. Howze 


West Virginia 
Charleston 

Wusur L. Fuoare 

Cuar_es C. Wise, JR. 


Wyoming 
Cheyenne 


Cuartes E. Lane 
A. G. McoCirmtrock 
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Index to Volume 30 


An index to the first twenty volumes has been printed separately. Index to 
Volumes 21 through 27 was published in April, 1944; to Volume 28 in April, 1945, 
and to Volume 29 in April, 1946. Any or all of these will be sent without charge 
upon request. Cloth binders large enough to hold four volumes, light brown with 
gold lettering, $1.50 each, postpaid. 
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3. Bar Organization 
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1946) (Arkansas, Florida, Maryland, Massachusetts, 
Minnesota, Montana, Rhode Island, Wisconsin), 63- 


65. 
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Island, Massachusetts, Florida, Colorado, Arkansas, 
201. 
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by George E. Brand, 108. 

Integration of Montana bar again thwarted, 175. 

Proposed plan for organization of the judiciary of 
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